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POSITIVE LAW AND INTERNATIONAL LAW * 


By Roperto AGo 
Professor of International Law, University of Rome 


1. One of the most representative authors of modern analytical phi- 
losophy, T. D. Weldon,’ has pointed out recently how he and his English 
and American colleagues have come to realize that many of the problems 
which their predecessors found insuperable arise not from something 
mysterious or inexplicable in the world around them, but from the pe- 
culiarities of the language with which we try to describe the world itself. 
This Oxford philosopher remarks that many errors in political doctrine and 
in various branches of philosophy are caused by ‘‘carelessness over the 
implications of language.’’ This carelessness, he goes on to say, is often 
due to the mistaken idea that words, and especially the words that nor- 
mally recur in discussions on matters of political doctrine, have an in- 
trinsic and essential meaning of their own, more or less in the same way as 
children have parents. But in fact words only have a use: to know 
their meaning is to know how to use them correctly ‘‘in such a way 
as to be generally intelligible, in ordinary and technical discourse.’’ 

This obvious and time-honored truth? may be usefully repeated in the 
field of law as well as in that of politics or philosophy ; care over language 
is no greater in the former than it should be in the latter. It is easily 
forgotten that words have no meaning of their own, endowed with an 
objective existence which one has only to specify in order to ensure exact 
understanding; that they only have the meaning which is conferred on 

* Translation by Miss Judith A. Hammond of the article, ‘‘Diritto Positivo e Diritto 
Internazionale,’’ in Vol. I, of Studi in Onore di Tomaso Perassi. It appears in German 
in Vol. 6 of the Archiv des Vélkerrechts, No. 3 (August, 1957), at pp. 257-307. 

1T. D. Weldon, The Vocabulary of Politics. An Enquiry into the Use and Abuse 
of Language in the Making of Political Theories 9 ff. (London, 1953). 

? Another philosopher of the same school, L. S. Stebbing, Logic in Practice 51 ff. (4th 
ed., London, 1954), recalls how Aristotle first noted that words are only sounds to 
which a meaning is conventionally attributed. And yet, she observes, it is important 
to stress this ‘‘conventional element,’’ because there is a tendency to forget it, and 
therefore not be sufficiently aware of the fact that meaning does not belong to the 
verbal sign as such, but only ‘‘to the sign as used.’’ The author then gives a series of 
typical examples, both political and economic, of the confusion in thought caused in 
discussions by those taking part using the same word and giving it different meanings, 
often without warning. 

In Italy Bobbio, ‘‘Scienza del diritto e analisi del linguaggio,’’ in 1950 Riv. trim. 
di dir. e proc. civile 342 ff., and Scarpelli, Filosofia analitica e giurisprudenza 9 ff. 
(Milan, 1953), have pointed out the importance for legal science of this analysis of 
language carried out by analytical philosophy, founded as it is on the desire to control 
the use of language more strictly in order to introduce more exactitude into speech and 
to avoid ambiguities and misunderstandings. 
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692 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 
them by use; and that therefore one must use them with the greatest care 
if the meaning one wishes to convey is to be correctly understood. Words 
are often not used in their sense which, being correspondent to the original 
etymological meaning of the word or, more especially, to the traditional and 
common use of it, is in fact more correct, because more apt to facilitate 
understanding and avoid ambiguity. So it often happens that discussions 
are falsified because different authors make use of the same term but give 
it different meanings, or on the other hand because they use different terms 
to mean the same thing. Further complications arise when an author uses 
the same word with different meanings without being aware of it, or at an) 
rate without warning his reader. In all these cases the utility of scientific 
dialogue and of the confrontation of ideas is considerably compromised. 

It seems appropriate to recall this before beginning a paper on the 
subject of positive law and international law, not only because, if these 
expressions are not clearly understood, it is vain to embark on an examina- 
tion of the question, but also and more particularly because ambiguity of 
language is certainly at the root of some of the disputes which have de- 
veloped and are still developing on the subject, and the ambiguity which 
has unfortunately crept into the use of certain terms is undoubtedly not 
one of the least considerable reasons for the difficulties which many con- 
tinue to meet in discussing the subject with which this paper is concerned 

2. According to legal historians the term ‘‘ jus positivum’’ is probably 
of mediaeval origin. In a passage of the Summa decretalium by the 
Bolognese Canonist, Damaso, published between 1210 and 1215, Kantoro- 
wiez came across an early definition of ‘‘jus positivum’’ as ‘‘expositum ab 
homine.’’* Kuttner found the same term used by a number of mediaeval 
authors prior to Damaso, amongst whom is Abelard, whose definition of 
‘*positive’’ law he quotes as ‘‘quod ab hominibus institutum.’’* Basing 
himself on these texts he comes to the conclusion that the Canonists of the 
Middle Ages used the words ‘‘jus positivum’’ to make a distinction be 
tween natural law and ‘‘toutes les lois dont l’origine remonte a wn acte 
législatif, comme par exemple les commandements que Dieu donna aw 
peuple juif par la bouche de Moise, ou les lois civiles et les ‘canones’.”’ 

Keeping close to the mediaeval Canonist tradition and basing itself di- 
rectly on the etymology of the word, the internationalist doctrine of the 
17th and 18th centuries always understood positive law to be that part of 
law which is laid down by exterior creative bodies set up for that purpose 

8’ The passage from Damaso, quoted by Kantorowicz, is the following: ‘‘ Juris autem 
species sunt duae. Est enim jus naturale, quod natura animalia docuit... . Est 
etiam jus positivum sive expositum (lies: positum?) ab homine, ut sunt leges seculares 
et constitutiones ecclesiasticae.’’ V. Kantorowicz, ‘‘Das Principium decretalium des 
Johannes de Deo,’’ n. in 12 Zeitschrift der Savigny-Stiftung f. Rechtsgeschichte (Kan 
Abt.) 440 and f. (1922); and Damasus, n., 16 ibid. 332 (1927). 

4St. Kuttner, ‘‘Sur les origines du terme droit positif,’’ in 15 Revue hist. du droit 
frangais et étranger (4 Sér.) 730 (1936). The definition quoted is given by Abelard 
in his dialogue Inter Philosophum, Judaeum et Christianum: ‘‘Jus quippe aliud natu 
rale, aliud positivum dicitur. Naturale quidem jus est. . . . Positivae autem justitiae 
quod ab hominibus institutum, ad utilitatem scil. vel honestatem tutius muniendam, aut 
sola consuetudine aut scripti nititur auctoritate. ...’’ 

5 Ibid. 728. 
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Pointing out the identity of the terms ‘‘lez positiva’’ and ‘‘jus positum’”’ 
mentioned by Connan in his Commentaria iuris civilis, Sudrez defined 
positive law as: 


illam legam vocari positivam, quae non est innata cum natura, vel 
gratia, sed ultra illas ab aliquo principio extrinseco habente potestatem 
posita est. 


And he added: ‘‘inde enim positiva dicta est, quasi addita naturali legi, 
non ex illa necessario manans.’’*® If, however, Grotius did not use the 
term ‘‘jus positivum”’ but ‘‘jus voluntarium’’* it is only because, having 
been inspired by the same Aristotelian source as Suarez and in agreement 
with him, he saw in the ‘‘positing’’ of a law an act not only of intelligence 
but also necessarily of will. Later on Rachel uses the term ‘‘jus posi- 
tivum’’? as a synonym for those words he uses more frequently: ‘‘jus 
legitimum’’ of Aristotelian origin and especially “‘jus arbitrarium.’’ By 
the last he means to stress both the origin of this part of law ‘‘a legis- 
latorum libera voluntate,’’ and particularly in the case of international 
law, ‘‘a pasciscentium vel contrahentium libera voluntate,’’ and its discre- 


‘ 


tional nature and its being inspired by a practical criterion of social utility 
rather than the protection of a higher moral requirement.* After this the 
use of the term ‘‘ positive law’’ to indicate law which is created by an act of 
will became widespread; and those who continued the Grotian tradition 
in the 18th century, from Christian Wolff to Emer de Vattel and George 


Frederick de Martens, were agreed that ‘‘positive international law’’ 
within the body of law in force in international society is that part of law 
which is laid down by the tacit and expressed consent of the different 
states.® 


6 F. Sufrez, Tractatus de legibus ac Deo legislatore, Conimbricae, 1612, phot. repr. in 
The Classics of International Law. Selections from three works of Francisco Sudrez 
(Washington, 1944), lib. I, eap. III, 13, p. 18. In the following paragraph 14 Sudrez 
then divides ‘‘lex positiva’’ into ‘‘divina’’ and ‘‘humana,’’ according to the Canonist 
tradition, deducing the distinction ‘‘a proximo principio unde manat.’’ 

7H. Grotii, De jure belli ac pacis libri tres (ed. Amstelaedami, MDCCXX), Prolego- 
mena, 12, p. X and ff.; 15, pp. XII and ff.; and lib. I, cap. I, XIV & XV, p. 17 and f. 
**Jus voluntarium’’ differs from ‘‘ jus naturale’’ by its origin, and is divided by Grotius, 
too, into ‘‘Divinum’’ and ‘‘Humanum.’’ Leibnitz also speaks of a ‘‘ jus voluntarium’’ 
as distinct from natural law, and ‘*receptum moribus vel a superiore constitutum’’; 
see Leibnitz, Codex Juris Gentium Diplomaticus (Hannoverae, MDCXCIII), Praefatio 
ad Lectorem, p. 8. 

8S. Rachelii, De jure naturae et gentium dissertationes, Kiloni, MDCLXXVI, phot. 
repr. in The Classics of International Law (ed. by L. v. Bar, Washington, 1916), diss. 
prima, II-III, p. 2 and f.; VIII-IX, p. 5 and f., LVIII, p. 55; diss. altera, I-V, pp. 
233 and ff.; XCII, p. 308; ete. 

® According to Wolff, Jus gentium methodo scientifica pertractatum, ed. ace., Franco- 
furti et Lispiae, MDCCLXIV, phot. repr. in The Classics of International Law (ed. O. 
Nippold, Oxford, 1934), Prolegomena, § 25, pp. 8 and ff., ‘‘Jus gentium positivum 
dicitur quod a voluntate Gentium ortum trahit.’’ This voluntary law differs from ‘‘ jus 
gentium necessarium,’’ ‘‘internum,’’ ‘‘naturale,’’ on which it is based (see also 
Wolff, Institutiones juris naturae et gentium, Venetiis, MDCCXCII, pars quarta, cap. 
1, $§ 1089-1090, p. 374 and ff.) and it includes law which originates in the presumed 
(jus voluntarium), expressed (jus pactitium) or tacit consent (jus consuetudinarium) 
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It is also well known that the writers of this school and many others who 
follow them throughout the 19th century, do not consider that the law 
of the society of states differs in composition from that of the separate 
national societies; both are made up partly of natural law and partly of 
positive or voluntary law,’® this last being able to be created by the tacit or 
express consent of the different ‘‘G@entes’’ no less than by the unilateral 
will of an internal legislator. In other words, this dualistic composition 


of states. The tripartition of consent used by Wolff is the one already indicated by 
Rachel, De jure naturae, op. cit., diss. altera, X, pp. 242 and ff., who had distinguished 
between the ‘‘commune’’ and the ‘‘proprium’’ (particulare) in the ‘‘jus gentium’’ 
(arbitrarium). For Wolff too ‘‘jus voluntarium’’ is common on the basis of the pre 
sumption that ‘‘mazxima pro voluntate omnium gentium habendum erat, quod maiori 
eorum parti visum fuertt’’ (Jus gentium, op. cit. § 20, p. 7), while both ‘‘ jus pactitium’’ 
and ‘‘jus consuetudinarium’’ are ‘‘ jus particulare’’ (§§ 23 & 24, p. 8). Giuliano, ‘‘ La 
comunitd internazionale e il diritto,’’ in Pubblicazioni della S. I. O. IL. Studi, III 
(Padua, 1950), pp. 35, 61, going back partly to points made by von Ompteda and 
Nippold, observes that Wolff’s ‘‘jus gentium voluntarium’’ is ‘‘voluntarium’’ onl) 
by virtue of the imaginary ‘‘Civitas Maxima’’ with a Rector at its head who is endowed 
with the power of laying down laws, and that it is therefore voluntary only in name 
This objection can be allowed if it is understood that Wolff includes under voluntary 
law a law which would be defined today as non-voluntary; and it would also stand for 
Wolff’s ‘‘jus consuetudinarium’’ and for the ‘‘ jus voluntarium’’ of Grotius and those 
17th, 18th and 19th-century authors who base customary law on the consent of states. 
Giuliano maintains (p. 27) that the ‘‘consensus’’ would not have been understood b: 
the whole of classical doctrine to be a manifestation of will so much as a manifestatioi 
of psychological feeling, the ‘‘common sentiment’’ of the peoples. Put in these words 
however, the assertion needs some reservations, no less than the parallel affirmation (pp 
19, 35) which is that in Wolff and in Vattel, the Jus naturae would no longer fulfill : 
precise function within the scientific construction of the international order. However 
the interesting thing for us is that Wolff qualifies ‘‘ jus voluntarium’’ as ‘‘ positive’’ onl) 
insofar as he can show it to be voluntary in some way, by making it derive from th 


presumed consent of states. 

The division of law adopted by Vattel is identical with that of Wolff; see Vattel, Le 
Droit des gens ou principes de la loi naturelle appliquée 4 la conduite et aux affaires des 
Souverains (nouv. éd. par P. Pradier-Fodéré), Tome I (Paris, 1863), Préliminaires 
§ 27, pp. 105 and f. For C. F. De Martens, Précis du droit des gens moderne de 1’Europ: 
(2éme éd. par Ch. Vergé), Tome premier (Paris, 1864), Introduction, §§ 5, 6, p. 44 
and ff., the ‘‘droit des gens positif et particulier’’ 
tions or on simple customs, but is distinguished from the ‘‘droit des nations naturel 


rests on tacit or recognized conven 
universel et nécessaire.’’ 

10 See for example Kliiber, Droit des gens moderne de 1’Europe 1 and f. (nouv. éd 
Paris, 1861), for ‘‘Ce droit (des Nations) est naturel, en tant qu’il dérive de |a 
nature méme des relations qui subsistent entre les Etats, positif lorsqu’il est fondé sur 
des conventions expresses ou tacites.’’ The adjective ‘‘positive’’ is used similarly 1 
the thought of the 19th century to indicate the particular part of international law im 
force which is produced by the consent of states, as opposed to that part for which the 
adjective ‘‘natural’’ or ‘‘necessary’’ is reserved. See Manning, Commentaries on th 
Law of Nations 66 (new ed. by S. Amos, London, 1875); Sir Robert Phillimore, | 
Commentaries upon International Law (3rd ed., London, 1879), ¢. III, XXII, p. 15; 
Travers Twiss, 1 Le droit des gens ou des nations (nouv. éd. rev., Paris, 1887), Ch. V1 
p. 134 (this author uses ‘‘positif’’ and ‘‘établi’’ as synonyms); Fiore, 1 Trattato di 
diritto internazionale pubblico (4th corr. ed., Turin, 1904), cap. II, pp. 115 and f 
(Fiore defines positive law as ‘‘ jus positum’’); 1 Ferguson, Manual of Internationa 
Law 63 (London, 1884); Bonfils-Fauchille, 1 Traité de droit international public (8th 
ed. rev.), Pt. I, 22 (Paris, 1922). 
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is held to be typical of the law in force in both types of society, and in 
both it is positive law which depends for its existence on natural law, be- 
cause it is a norm of natural law which confers the power to set up ob- 
ligatory norms on the will of the national legislator on the one hand, and 
on the consent of the states on the other. 

3. One cannot say that the substantial unity of the idea of international 
law in the thought of the 18th and 19th centuries was impaired because a 
different attitude towards the problem of the relationship between positive 
and international law was taken by the school which denied the existence 
of a ‘‘positive’’ part of international law and saw this as composed en- 
tirely of ‘‘jus naturale.’’ The idea of positive law followed by this school 
did not differ in fact from that of Suarez and Grotius in substance but 
only perhaps in scope. For Pufendorf ‘‘jus positivum’’ meant still and 
more than ever law laid down by voluntary acts; furthermore, under the 
influence of Hobbesian ideas, he regarded as a voluntary act capable of 
creating positive law only the emanation of a precept from a superior 
legislator, and not an agreement between different sovereign states.’* It 
follows that Sudrez’ and Grotius’ dual idea of natural law-positive law, 
admitted by Pufendorf in the case of national law, was denied by him in 
that of the law of the society of nations, which he held only to be natural 
law. 

If positive law thus came to be excluded from the field of international 
law,’ it is due to the fact—the consequences of which will not fail to be 
felt in later thought—that the scope of the concept of positive law had 
become narrower. But this did not prevent Pufendorf’s thought from re- 
sembling that of those predecessors whom he contradicted. For him as for 


11T, Hobbes in Leviathan (London, 1651, re-ed. by M. Oakeshott, Oxford), Part 2, 
Ch. 26, 7, p. 186, had divided laws into natural and positive, defining the latter as 
‘*those which . . . have been made laws by the will of those that have had the sovereign 
power over others.’’ 

128. Pufendorfii, De jure naturae et gentium libri octo (ed. ult. Amstelodami, 
MDCLXXXVIII), phot. repr. in The Classies of International Law (ed. W. Simons, 
Oxford, 1934), lib. I, eap. VI, § 18, p. 77: ‘‘lex ... dividitur in naturalem et positivam 
. +.» haee est ... quae ab solo legislatoris arbitrio proficiscitur.’’ After this the 
author goes on to deny ‘‘positivum aliquod jus gentium, a superiore profecto.’’ 
Hobbes’ and Pufendorf’s ideas on the exclusion of the existence of a ‘‘jus gentium 
positivum’’ are shared by various writers: see C. Thomasii, Fundamenta juris naturae 
et gentium ex sensu communi deducta (Halae et Lipsiae, MDCCXIITI), lib. I, ¢. V., 
§§ XXIX-XXXIV, p. 108 f., §§ LXV-LXXVIII, p. 115 f.; J. W. Textoris, Synopsis 
juris gentium (Basileae, MDCLXXX), phot. repr. in The Classics of International Law 
(ed. L. v. Bar, Washington, 1916), cap. II, 4-6, p. 9; J. Barbeyrac, in the notes on the 
translation of Le droit de la guerre et de la paix par Hugues Grotius, tome premier 
(Basle, MDCCLXVIII), p. 56, n. 3; and also substantially T. Rutherforth, Institutes 
of Natural Law (Cambridge, MDCCLIV-LVI), Vol. First, Ch. I, V, p. 8; Vol. Second, 
Ch. IX, I, pp. 462 ff. 

18 With this conclusion Pufendorf and his followers did not intend to deny the legal 
character of international law as Giuliano has quite rightly pointed out in La comunita 
internazionale, op. cit., pp. 33 f., 75 f., showing that for these writers ‘‘ jus positivum’’ 
was only a kind, an aspect, a form of law. Therefore if the norms followed in rela- 
tions between states were norms jus naturale, this only meant that they were norms of 
another type of law, but still of law. 
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them it was the fact that law comes from determined and pre-established ex- 
trinsic creative factors which confer a positive character upon it: positive 
law is therefore always, and even more especially, ‘‘jus positum.’’ 

And so to conclude, traditional thought, in spite of its different at- 
titudes, never gives up the basic idea that the adjective ‘‘positive’’ joined 
to the noun ‘‘law’’ stands to indicate the particular way in which the 
existence of the law so qualified came about historically. And this thought 
always sees positive law as being necessarily limited to only one part of 
that law which it considers as being endowed with obligatory force: a part 
which can even annul itself altogether, as in international law according to 
Pufendorf and his followers, but which can never extend to include the 
whole of the law in force in a given legal system. 

4. If with the passing of time so-called legal positivism opposed the tradi- 
tional doctrine, it was because the new school of thought, which quarreled 
with the possibility of considering any principle of jus naturale as law or, 
at any rate, deduced by reason, came to see positive law as the only ‘‘true’’ 
law and therefore the one legitimate object of study for legal science." 
It is from this attitude that the positivist doctrine of law took its name. 
The idea that it is derived from the philosophical school of the same name 
is not correct, and it even expressly denied any link with that school.*® 


14‘*The matter of jurisprudence is positive law’’: with these words Austin begins 
his treatment of the subject. Austin, Lectures on Jurisprudence or the Philosophy of 
Positive Law (abr. by R. Campbell, thirteenth impr., London, 1920), part I, sec. I, in 
troductory, p. 5. ‘‘Ein ... nicht positives oder Naturrecht ... kein Erkenntnisobjekt 
der Rechtswissenschaft, weil juristisch iiberhaupt gar kein Recht ist,’’ Bergbohm offers 
on his side. Jurisprudenz und Rechtsphilosophie, Bd. I (Leipzig, 1892), p. 549. Later 
on Carré de Malberg, ‘‘ Réflexions tres simples sur l’objet de la science juridique,’’ i7 
Recueil d’études sur les sources de droit en l’honneur Francois Gény, I (Paris, 
1937), pp. 201 and ff., will confirm that: ‘‘la science juridique se trouve toujours 
ramenée & ne connaitre que du droit positif ... elle répugne a 1’idée du droit incréé, 
e’est-a-dire non édicté—ou tout au moins estampillé—par une autorité attitrée, tout 
comme la nature a horreur du vide.’’ 

15 To clarify the meaning of the term ‘‘positive’’ Bergbohm, in Jurisprudenz, op. cif 
51, in a note observes: ‘‘Mit dem ‘Positivismus’ und der positiven Philosophie Aug. 
Comtes ... hat dieser Terminus natiirlich nichts zu thun.’’ He is decidedly opposed 
to those philosophers’ ideas on law (see also p. 311). In spite of this some authors 
hold that there remains some link of derivation between legal and philosophical posi 
tivism. Morgenthau in ‘‘Positivism, Functionalism and International Law,’’ 34 
A.J.I.L. 261 (1940), after having pointed out that positivist philosophy ‘‘ restricts the 
object of scientific knowledge to matters that can be verified by observation, and thius 
excludes from its domain all matters of an a priori, metaphysical nature,’’ goes on to 
say that legal positivism transfers this restriction into the sphere of law. The fact that 
legal positivism turns its attention not to all possible manifestations of law, but, as the 
same writer points out, only ‘‘to the legal rules enacted by the state, and excludes all 
law whose existence cannot be traced to the statute books or the decisions of the courts’’ 
is certainly not the result of an application of the experimental principle put forward 
by the positivist philosophy, to which it is obviously opposed (and Morgenthau recog 
nizes this on p. 269). It is rather a consequence of the influence of a priori principles 
of different schools of philosophy, some of which preceded the positivist school. 

These same points can be of value in respect to the assertion of Del Vecchio in Dispute 
e Conclusioni sul Diritto Naturale 7 and f. (2nd ed., Rome, 1953), that Bergbohm’s 
identification of law with positive law is a consequence of the ‘‘ prejudice’’ on the part of 


L_ 
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However, the idea of positive law held by the positivists is not really 
different from that of traditional thought, and it is, like the latter, clearly 
bound up with the way in which law comes into existence. It is rather 
thanks to the positivist doctrine, often more careful than the earlier one 
in defining its conceptions, that a more precise definition was sought for 
this old idea. Positive law is, for the positivists as well, law which is laid 
down (gesetzt), and the character of positivity is always conferred on the 
legal norm by its being derived from some creative act which actually 
came into being, thus being historically perceptible. ‘‘ Positives Recht 
sein und auf einem geschichtlichen Wege ins Dasein als verbindliche Regel 
gesetzt sein, ist schlechthin ein und dasselbe,’’ says the strictest theoretician 
of positivism, Karl Bergbohm.’*® The meaning of this ‘‘historical’’ be- 


positivist philosophy, whereby the only knowable reality is that of the senses. The same 
writer (Sulla positivita come carattere del diritto, Modena, 1911) had, however, been 
obliged to point out how philosophers of other schools had come close to the idea of this 
identification: Vanni had made this point before him, while criticizing Petrone in ‘‘ La 
filosofia del diritto in Germania e la ricerca positiva. Nota critica,’’ in 22 Riv. it. per 
le secienze giuridiche 80 and f., 92 and f. (1896), with particular reference to Lasson. 
However, it is Hegel himself who asserts in Grundlinien der Philosophie des Rechts 
(hrgb. E. Gans, 2d ed., Berlin, 1940), Einleitung, § 3, p. 24 and f.: ‘‘Das Recht ist 
positiv tiberhaupt . . . und diese gesetzliche Autoritit ist das Prinzip fiir die Kenntnis 
desselben, die positive Rechtswissenschaft.’’ It is interesting to note that, follow 
ing this tradition, the representative of the most modern German neo-idealistic 
movement, Binder (Grundlegung zur Rechtsphilosophie) will repeat almost a century 
later (the work came out in 1935) that positive law and only positive law is law, and 
that its validity and force rest on the ‘‘identity of its existence and of its being laid 
down. ’? 

The necessity of avoiding confusion between juridical positivism ‘‘consistant a 
n’admettre le droit que sous sa forme positive,’’ and philosophical positivism has been 
strongly affirmed by Gény in ‘‘La notion du droit en France,’’ Archives de Philosophie 
du Droit et de Sociologie juridique, prem. année, 1931, p. 26, note 1. Waline agrees 
with this affirmation, for the most part, in ‘‘Positivisme philosophique, juridique et 
sociologique,’’ Mélanges R. Carré de Malberg 519 and ff. (Paris, 1933). If this 
writer recognizes the existence of a link between positivism in philosophy and posi 
tivism in law (which he divided again into ‘‘legal positivism’’ and ‘‘ sociological posi 
tivism’’), it is only in the sense that, in his opinion, a follower of philosophical posi 
tivism could not admit the existence of a natural law. 

‘6K. Bergbohm, Jurisprudenz und Rechtsphilosophie 546. See also the note on p. 
52: **Alles Recht ist positiv, alles Recht ist ‘gesetzt,’ und nur positives Recht ist 
Recht.’’ In German terminology the identification of positive law with ‘‘gesetzt’’ 
law had already been made by Hegel, Grundlinien, op. cit., dritter Teil, § 211, p. 265, and 
it will be found again in more recent authors like Stammler who, in Theorie der 
Rechtswissenschaft (Halle, 1911), II, p. 3, translates the Latin word ‘‘positivum’’ as the 
German ‘‘gesetzt.’’ For Lasson, System der Rechtsphilosophie (Berlin, 1882), § 25, 
Pp. 231, law is ‘‘eine diusserliche Ordnung mit dem Charakter des Fixirten’’ and in this 
sense it is ‘‘ positives Recht.’’ In English thought, Austin, Lectures, op. cit., part I, 
sec. I, lee. V, p. 60, justifies the term ‘‘ positive law’’ by the fact that it is a question 
of law ‘‘set by men.’? Among the Italian philosophers of law of the same period a 
positivist like Vanni, Lezioni di filosofia del diritto (race. per O. Petrone, Rome, 1900- 
01), lit., p. 96, defines law as ‘‘norma in civitate posita’’; and an author, who is a 
eritie of German positivism and defends the theoretical legitimacy of natural law, like 
Petrone, **Contributo all’ analisi dei caratteri differenziali del diritto,’’ in 22 Riv. it. 
per le scienze giuridiche 340 (1896), considers positive law to be law ‘‘storicamente 
avvenuto e divenuto,’’ as opposed to natural law ‘‘meremente ideale e potenziale’’; 
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ginning is further outlined by him. In order that a norm of positive law 
may exist, a juridical nature must have been conferred on it by a ‘ 
petent’’ body of legal production, through a proper procedure which is 
externally recognizable and belongs therefore to history, thus constituting a 


‘com- 


‘*formal source’’ for the norm in question."? 

In the positivist doctrine the same thing happened, therefore, as we have 
just seen came about in traditional thought: that is, a further limitation of 
the meaning of ‘‘positive law,’’ which, however, now was identified with 
the idea of law itself. Not only was it staied that law created by formal 
sources is the only true law, but all those acis which are not direct or in- 
direct manifestations of the will of the state are excluded from the category 
of ‘‘formal sources’’ of positive law, for only the state has the power to lay 
down legal norms. This limiting conception just described is shown in 
English doctrine, where the ideas of Hobbes, previously mentioned, were 
brought into line with strict positivism by Austin and the followers of 
his school. They only recognized as law those laws which are laid down 
directly by a political superior or are at any rate the results of his will." 
The same conception found even more favorable conditions in Germanic 
doctrine where it was particularly aided by the Hegelian idea of the state.” 


and in the continuation of the same study he identifies the objectivity of law with its 
‘*determinazione esteriore e positiva’’ and sees in the Décis, the Satzung, the laying 


down of law, its truly distinctive character, its ‘‘forma essenziale and the ‘‘verc 


fondamento’’ of its existence. 

17 Jurisprudenz u. Rechtsphilosophie 549. See also by Bergbohm, Staatsvertrige 
und Gesetze als Quellen des Volkerrechts 40 and f. (Dorpat, 1877): ‘*Ein Recht ist 
positiv, im Gegensatz zu einem bloss gedachten . .. wenn und soweit er der ‘erklirt 
Rechtswille einer Rechtsquelle ist’... nur die Erklirung . . . durch den competenten 
rechtsbildenden Willen macht es zum positiv geltenden.’’ Here the link with Hegel is 
clear. Hegel, having stated that law is positive inasmuch as it is ‘‘in seinem ol 
jektiven Dasein gesetzt,’’ points out that ‘‘die positive Rechtswissenschaft ist isofern 
eine historische Wissenschaft, welche die Autoritaét zu ihrem Prinzip hat.’’ (Grund 
linien, op. cit., dritter Absch., § 212, p. 268 and ff.) Besides the numerous writers quot 
by Bergbohm (p. 41, n. 2), Nippold is also in agreement, Der vélkerrechtliche Vertrag 
18 (Bern, 1894): ‘‘ Wir verstehen also unter Recht, positivem Recht . . . den Inbegrif 
derjenigen Normen, die thatsachliche Geltung haben, weil sie die erklirte Wille der 
rechtsschaffenden Autoritit sind. Later on, Somlé, Juristische Grundlehre 87 (Leipzig 
1917), defined law, which he identified with positive law, thus: ‘‘Das Recht ist eine 
Norm, die einer bestimmt gearteten Quelle entstimmt.’’ In the Italian positivist doc 
trine Vanni, Lezioni, op. cit. 96, speaks of the positive norm as ‘‘thought and willed by 
certain minds and established externally in a fixed form.’’ 

18 J. Austin, Lectures, op. cit., Pt. I, sec. I, lec. VI, p. 60: ‘‘Every positive law, or 
every law simply and strictly so called, is set by sovereign power, or a sovereign body 
of persons, to a member or members of the independent political society wherein that 
person or body is sovereign or supreme.’’ Similarly Holland, The Elements of Juris 
prudence, Ch. IV, p. 41 (10th ed., Oxford, 1906): ‘‘A Law, in the sense in which that 
term is employed in Jurisprudence, is enforced by a sovereign political authority. . . 
In order to emphasise the fact that laws, in the strict sense of the term, are thus av- 
thoritatively imposed, they are described as ‘positive’ laws.’’ 

19 Since the state is for Hegel (Grundlinien, op. cit., dritter Absch., § 257, p. 305) the 
‘*Wirklichkeit der sittlichen Idee,’’ law cannot but depend on the state and have its 
reality in the state. Consequently (§§ 211-212, p. 265 and ff.) he identifies ‘* was 
Recht ist und gilt’’ with ‘‘das Gesetz’’ and affirms that ‘‘hat nur als Recht Verbind- 
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The idea which reduced legal positivism itself to a mere state voluntarism 
was widely accepted; and the myth of the will of the state as the only 
origin of law was created.*® This myth becomes rooted deeply in the 
thought of various countries and its harmful consequences are felt par- 
ticularly—if certainly not exclusively—when it comes to understanding the 
international legal system. Now once having accepted the positivist 
assumption of the identity of law and positive law, to make use of a solu- 
tion like Pufendorf’s, which denied the existence of a positive interna- 
tional law, would be purely and simply to deny the existence of any interna- 
tional law at all. This is precisely what some authors do when they 
relegate this ‘‘law’’ to the field of moral or of ‘‘rational’’ law, of mere 
usage or of so-called ‘‘international relations,’’ etc.** Most of them, not 


lichkeit was Gesetz ist.’’ He therefore must conclude that even in relations between 
sovereign states law does not have its ‘‘ Wirklichkeit’’ in a general will ‘‘zur Macht 
iiber sie konstituirten,’’ but in their own particular will (§ 333, p. 419). 

20‘*Der Staat ist die einzige Quelle des Rechts,’’ Rudolph von Ihering affirms curtly 
in Der Zweck im Recht, Vol. I, 2nd ed., p. 318 (Leipzig, 1884). ‘‘Der verpflichtende 
Staatswille ist Recht.’’ Georg Jellinek states for his part Die rechtliche Natur der 
Staatenvertriige (Wien, 1880), p. 6. The entire dependence of law on the state has 
also been asserted briefly by Lasson, System, op. cit. 412; by Nippold, Des vdlkerr. 
Vertrag, op. cit. 18 and f., and later by Hdélder, ‘‘Das positive Recht als Staatswille,’’ 
in 23 Arch. f. Off. Recht (1908), and Somlé, Juristische Grundlehre 330, for whom 
‘*die Quelle, aus der das Recht fliesst, letzten Endes die Rechtsmacht des betreffenden 
Staatswesens selbst ist.’’ At the beginning Kelsen, too, in Hauptprobleme des Staats 
rechtslehre 97 and ff. (Tiibingen, 1911), adopted the principle that objective law is 
the will of the state and that (p. 101) ‘‘alles Recht . . . soferne es Recht ist, Wille des 
Staates sein muss.’’ 

Under the influence of German legal thought the idea of the dependence of law on the 
state was widely accepted at the beginning of this century by theorists of both public 
and private law. Romano names the most important of these in L’ordinamento 
giuridico. Studi sul concetto, le fonti e i caratteri del diritto, Pt. I (Pisa, 1917), p. 
96, note 1, at the beginning of a criticism of the concept indicated here. This criticism 
is approved and confirmed successively by Orlando, ‘‘Recenti indirizzi circa i rapporti 
fra Diritto e Stato,’’ in Riv. di dir. pubblico, 1926, first part, p. 273 and ff. Also on 
this point see Del Vecchio’s criticism in ‘‘Sulla statualita del diritto,’’ Riv. int. di fil. 
del diritto, anno IX, fase. 1, 1929, p. 3 and ff. Among modern writers ‘‘statualita’’ 
is considered to be a necessary feature of the legal system by Carnelutti, Teoria gene- 
rale del diritto 75 (Rome, 1951, 3rd rev. ed.). However, the writer explains that by this 
formula he means the principle of systematization or completeness, and that ‘‘statualita 
should not be understood to mean that the state is its source, as many in fact do under- 
stand it.’’ 

In France the theory which makes all law depend on the state was less well received. 
Of the more recent writers the most determined representative of this school of thought 
is Carré de Malberg, Contribution & la théorie de 1’Etat. Gény also recognizes the 
same idea in substance, although much less dogmatically and with some reservations. 
Gény, Seience et Technique en Droit privé positif, I, pp. 55 and ff., 63 (Paris, 1914): ‘‘Le 
droit positif ne s’établit que grace & une société fortement organisée et renfermant en 
elle-méme un pouvoir capable de préciser et d’imposer, par des moyens adéquats, les 
régles qui en forment le contenu nécessaire’’; the only ‘‘droit positif dont nous puissions 
avec fruit serrer de prés la notion’’ is law which is ‘‘constituté dans et par 1’Etat.’’ 

*1 According to Austin, Lectures, op. cit., Pt. I, sec. I, lee. V, pp. 65, 74 and f.; lee. 
VI, p. 85, the rules generally known as ‘‘international law’’ are of ‘‘ positive in 
ternational morality,’’? and of ‘‘international morality’’ according to Pomeroy, Lee- 
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wishing to deny the existence of international law and yet wanting to 
maintain the idea that all law has its origin in the state, sometimes make 
ingenious, but inevitably vain, attempts to reconcile two obviously irrecon- 
cilable elements. This is, however, not the place to consider these attempts 
which are already too well known. 

5. The aspects of positivist thought which I would like to clarify here 
are different. Once having affirmed and defined the traditional idea of 
positive law, as we have already seen, this doctrine asserted at the same 
time that ‘‘positive’’ law is also the only law ‘‘in foree.’’ The innovation 
introduced by legal positivism did not therefore consist of a revision of 
the idea of positive law but of the reduction of all law to positive law. It 
meant the exclusion of any juridical norm, which had not been laid down 
in an externally recognizable manner by a formal source, from an his- 
torically existing legal system, and from having obligatory force. ‘‘Posi- 
tive law’’ thus became a term applicable to all existing law, to any form 
of law which has been so created in history, as opposed to all forms of 
abstract and ideal law, or law created only by thought. Besides positive 
law and positive legal norms ‘‘ positive legal order’’ was now spoken of t 
stress this idea that a system of law in force is always made up exclusively 
of norms ‘‘set’’ by certain creative bodies; it is the same in the case of 
‘*positive legal science’’ which was so called in order to reassert the prin- 
ciple that legal science can only have positive law as its exclusive object 
of study.*? 

The most important consequence of the adoption of this outlook was 
that ‘‘legal character’’ was necessarily destined to become, for the posi- 


tures on International Law in Time of Peace, § 28, p. 23 and ff. (ed. by Woolsey 
Boston and New York, 1886). For Wheaton, Eléments du droit international, Pt. I, Ch 
1, $ 10, p. 22 (2d ed., I, Leipzig, 1852), ‘‘entre les nations il n’y a qu’une obligatior 
morale résultant de la raison’’ and it is only in a metaphorical sense that international 
law can be called law. Stephen, International Law and International Relations, In 
troduction, IV ff., 10 ff., 45 ff. (London, 1884), is convinced that relations betweer 
states are always non-legal; according to Lasson, Prinzip und Zukunft des Vélkerrechts 
8 ff., 35 ff., 52 ff., ete. (Berlin, 1871), there are only non-legal ‘‘Staatensitte’’ in rela 
tions between states; Hagens, Staat, Recht und Vélkerrecht 34 (Miinchen, 1890), sees 


international society as a mere ‘‘Interessengemeinschaft’’ and international law 
reduced to mere rational law, to ‘‘ein vernunftpostuliertes Recht.’’ 

In more modern thought a writer like Burckhardt, Die Organisation der Rechtsgemein 
schaft 351 ff. (zweite neu durchges. u. ergiinzte Aufl., Ziirich, 1944), does not admit 
the existence of a positive international law because it is not created by manifestations 
of the will of an authority, and he reduces international law to a merely rational law 
Also for Carnelutti (Teoria generale 75 ff.), international law is not true law because 
it lacks ‘‘that completeness which is expressed through the idea of ‘statualita’.’’ 
Giuliano (La Comunita internazionale 75 and 93 f.) has called attention to the link 
between the attitude to international law taken up by writers like Carnelutti and that 
of 19th-century authors who followed the teaching of Austin. It is also interesting to 
notice the relatively similar outlook of an author like Stephen, above mentioned, and 8 
modern writer like Corbett, Law and Society in the Relations of States 8 ff., 91 ff 
(New York, 1951), for whom states now follow ‘‘patterns of practice’’ in their rel 
tions, rather than real legal norms. 

22 E.g., Nippold (Der Vélkerr. Vertrag 2 ff., 12, ete.) speaks of ‘‘ positive Rechtsord- 
nung’’ and, like Hegel, of ‘‘ positive Rechtswissenschaft’’ and ‘‘ positive Rechtslehre.”’ 
Later others will follow this example. 
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tivists, a merely reflected feature, deriving simply from the fact that some 
norms come from a definite origin, and that they are the product of a 
given creative process. In other words, law was not in their eyes a phe- 
nomenon which could be distinguished by certain characteristics of its 
own and for the effects it had; in the end it was only something which had 
been created by a given body in a given way. Internally law is that which 
the state has willed, internationally it is that which several states have 
willed and established collectively. From the principle indicating that 
the distinctive character of law, of all law, is its historical derivation from 
certain pre-established ‘‘formal sources,’’ there comes logically, as a corol- 
lary, the idea that legal science has no other means of knowing the legal 
force of a norm in any given system but to ascertain whether it was ‘‘laid 
down”’ historically by a ‘‘formal source’’ of that system. Thus the method 
of deducing the legal nature of the norms from their origin in given crea- 
tive factors is considered to be the only one permissible in this science. 

What is interesting is that these conclusions concerning the nature of 
‘legal character,’’ and the method which legal science could use to de- 
termine it, were destined to survive the very premises of legal positivism 
with which they were so closely linked. When convictions have been ac- 
cepted for a long time in a doctrine it is easy to lose sight of their derivation 
from certain assumptions; they therefore continue to be regarded as truths, 
even when these assumptions have been discarded. 

This is exactly what did happen when, in the course of a critical revision 
of the positivist idea, the later theorists were led to realize not only the 
presence in every legal order of rules the existence of which did not seem 
to depend on the will of states, but also the certain existence of some legal 
rules which could not be proved to be the product of any definite law- 
making process. For indeed an understandable conservative instinct 
made it difficult to draw from such a realization the conclusion that it was 
necessary to put under review the notion, sanctified as it was by long 
acceptance, that the ‘‘legal character’’ of the law in force should always and 
only derive from its ‘‘having been laid down,’’ and that law is something 
which has been willed and created by a given body in a given way. And 
consequently, when legal thought realized the insufficiency of the method 
which went back to the functioning of certain productive processes in 
order to establish the existence of rules, the persistent conviction that 
‘legal character’’ was a derivative quality conferred on certain rules by 
their particular historical origin, was enough to stop the recognition of 
the legitimacy of legal science using a different method from that which was 
still considered to be exclusive, according to an opinion which had al- 
ready had time to become generally accepted. This inevitably led to 
obstacles and hesitation towards recognitions and developments which 
should have followed logically. 

6. If we consider now in its development the school of thought which 
followed the positivist school, we see how long and troubled was the matur- 
ing process before we can reach the recognition not only of the presence and 
operation in every single system of law, and particularly in international 
law, of a whole series of rules which have not been laid down by a special 
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law-making procedure, but also of the fact that the ‘‘legal nature’’ of these 
laws does not constitute an anomaly and that their existence can be recog- 
nized and proved by legal science by another method but no less validly 
than the existence of the rules which can be traced back to the activity of 
a source. 

The foundations for a criticism of legal positivism had already been 
laid to some extent by the assertions of its own more alert theorists. De- 
fining the concept of the ‘‘formal source’’ by which law must be “‘laid 
down’’ in order to exist as such, Bergbohm, for example, speaks of a 
‘‘kompetente rechtbildende Macht,’’** almost in the same way in which, 
centuries earlier, Suarez had spoken of the ‘‘laying down”’ of positive law 
‘fab aliquo principio extrinseco habente potestatem.’’ Now the ‘‘com- 
petence’’ of the authority creating law has no sense if it is not a legal 
competence established by law; ** if, in turn, law can only be the product 
of the law-making activity of a ‘‘competent’’ authority, there is clearly a 
vicious circle from which legal positivism cannot escape. This vicious 
eircle is no less evident when, as we have seen, other writers of the sam 
school say that the ‘‘laying down’’ of law must come about according to 
certain predetermined productive processes, because the determination of 
these forms and the establishment of procedures can obviously only be the 
work of law. Tomaso Perassi, in his study on the sources of international 
law, which in some ways marks the beginning of modern Italian thought on 
the subject, points out that only a ‘‘relevant legal fact,’’ a fact, that is, 
which is in turn taken into consideration by another rule, can be the source 
of legal norms.**> The legal nature of a rule is therefore deduced, not from 
the fact which has produced it materially and historically, but from that 
other legal rule which considers this ‘‘fact’’ as a ‘‘source’’ of legal rules.” 

23 Jurisprudenz, op. cit. 549. 

24‘‘Wann ist eine normierende ‘Macht’ eine ‘kompetente’?’’ Kelsen asks with 
reference to Bergbohm. Kelsen, Das Problem der Souverinitaét und die Theorie des 


Vélkerrechts 89, note 1 (Tiibingen, 1920). And he replies: ‘‘nur darum sind ihre 
Normen ‘positive’ Rechtsnormen, weil sie—von Rechtswegen—kompetent ist, Normen 7u 
setzen!’’ Similarly Ross, Theorie der Rechtsquellen 6 (Leipzig and Vienna, 1929), ot 
serves, with reference to the definition of law as ‘‘l’oeuvre du pouvoir compétent’’ given 
by Gény, that ‘‘die Kompetenz keine sinnlich wahrnehmhare Tatsiche, vielmehr selber 
ein normativer Begriff ist und so wiederum das Rechtsproblem voraussetz, das geldst 
werden sollte.’’ The same could be said with reference to Carré de Malberg, wh 
insists, on the one hand (Contribution, op. cit. 207; Réflexions, op. cit. 203), on tl! 
notion of positive law as ‘‘créé ou déclaré par ]’autorité compétente,’’ and on the other 
(Contribution 67), denies the priority of law with regard to the state. 

25 T. Perassi, ‘‘Teoria dommatica delle fonti di norme giuridiche in diritto inter 
nazionale,’’ 11 Riv. di dir. internazionale 196 (1917). 

26 Vanni (Lezioni 126) had already based the proof of the ‘‘legal nature’’ of a rule 
on the ‘‘pre-existing legal system,’’ pointing out that ‘‘una norma giuridica deve co 
siderarsi come ]’ultimo anello di una catena, i cui anelli precedenti costituiscono 4p 
punto l’ordine giuridico preesistente, il quale attribuisce ad alcuni la facolta di stabilire 
delle norme, e per conseguenza attribuisce carattere giuridico alle norme stabilite.”’ 
And Romano, ‘‘Sui decreti legge e lo stato d’assedio in ocecasione del terremoto @ 
Messina e di Reggio Calabria,’’ 17 Riv. di Dir. Pubb. (Pt. I) 260 and f. (1909), had 
noticed that ‘‘quando si indaga il fondamento obbligatorio di una legge, tale fonds 
mento si rinviene in una legge precedente che stabilisce gli organi competenti # 


emanarla ed i loro poteri.’’ 
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Since, in the process of deducing the ‘‘legal nature’’ of every rule from a 
formerly existing ‘‘rule on legal production,’’ one cannot go back in- 
definitely, the author concludes that a rule, ‘‘at least one,’’ must be pre- 
sumed, whose legal nature cannot be established with the same method, 
because it is that ‘‘rule on legal production’’ which concerns the first law- 
making fact beyond which it is impossible to find an earlier legal norm.** 
Following this conclusion the positivist criterion, which identified 
positive nature’’ because it excluded the possibility 


‘“‘legal nature’’ with 
of any rule that was not laid down by 
having a legal character, and saw that character as the mere consequence 
of this laying down, had to stand the shock of a logically inevitable but 
extraordinarily important exception. Furthermore, it was, in fact, de- 
prived of its meaning. The legal nature of any rule dependent on the 
first ‘‘norm on juridical production’’ did not now appear as a quality 
determined by the fact which gave birth to it; it was a quality which, 
directly or indirectly, was derived only from the legal nature of that first 


a source of a given legal system’’ 


rule, which certainly was not the product of a source and could not there 
fore draw its legal character from such an origin. 

Therefore it can be said that the recognition of the existence of rules in 
force which are ‘‘legal’’ but not ‘‘laid down’’ had now imposed itself in no 
uncertain manner, even if for the moment it was limited to one rule. But 
there still remained an obstacle to the admission of these rules. Once he 
had recorded the irrefutable need to recognize the existence of a norm, 
whose legal nature could not be established through the same deductive 


““scheme’’ on which the recognition of other rules depended,** Perassi did 


not investigate the possibility of a different method of determining the 
recognition of that particular rule. It is in fact well known that he con- 
sidered this form of determination to be impossible, at least in the field 
of legal science he called ‘‘dogmatic,’’ because of the single method by 
which it could formulate the judgment on the validity of any rule in a given 
system: that is, the method of deducing it from the validity of a pre- 
ceding rule which considers as a ‘‘source’’ the fact which produced the rule 
in question. Legal dogmatism must limit itself to accepting as a postulate 
the existence and legal nature of the first rule of the system,”® leaving the 
‘xplanation of it to other ‘‘branches of knowledge’’ like sociology.*° 

27 T. Perassi, loc. cit. 197 and ff. Romano, loc. cit. 261, having pointed out also that 
in the search for the basis of all law ‘‘we must stop at some point having reached the first 
aw,’’ had, however, seen the origin of the obligatory force of this law in the ‘‘necessity 
which determined it,’’ agreeing with his principle that necessity ‘‘is the first and 
original source of all law.’’ 28 T, Perassi, loc. cit. 199. 

29**To pose the problem of the juridical nature of this rule,’’ observes Perassi (loc. 
cit. 204 ff.), ‘‘is to pose the problem of the origin of the legal system. Dogmatism 
would cease to be dogmatism, if it was capable of solving the problem.’’ 

80 Ibid. 202 and f. According to Perassi, sociology, in its branch concerning law, has 
the task of studying ‘‘le relazioni tra 1’ordinamento giuridico e la societ& di cui la 
sovrastruttura,’’ while dogmatism aims at the scientific result ‘‘di conseguire la 
conoscenza sistematica di un ordinamento nella sua funzione di sistema di canoni di 
valutazione delle relazioni sociali’’ (see Corso di istituzioni di diritto pubblico (2d ed., 
Naples, 1922), Pt. I, Introduzione alle scienze giuridiche 20 and 23). 


| 
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Legal science was now confined within the bounds of mere ‘‘dogmaties”’ 
and forced to renounce the possibility of solving the problem of the legal 
nature of the most essential rule of the whole legal system, the knowl- 
edge of which is its essential aim.*' This latter idea can only be seen 
and explained in the light of the conviction, mentioned earlier, and now 
well established, owing to the long rule of legal positivism, that juridical 
nature was only a character conferred on certain rules by their creation 
by definite bodies and according to determined forms; and that legal 
science could only recognize those rules which had been historically and 
externally created in this way. It was precisely the persistence of this 
conviction which prevented doubt from being cast on the value and con- 
sequences of the idea that the legal force of a rule in a given system could 
only be proved by showing that it was created by a formal source of that 
system. In other words, having recognized that one rule of the lega 
system, at least, the one which is considered to be the most essential, was 
not and cannot be a rule which had been ‘‘laid down,’’ legal science was 
still not in a position to solve the contradiction between this fundamental 
recognition and the ideas on ‘‘legal character’’ which were still dominant 
[t therefore felt itself constrained to do nothing but presume the juridica 
nature of that rule as an undemonstrable truth. 

Similarly, the conviction that only norms produced by a ‘‘source’’—or 
rather, to use Kelsen’s words, by an act that is perceptible by the senses 
and has taken place in space and in time **—were legal and capable of 
being known by the science of law, was still the reason why the ‘‘ Grund 
norm,’’ in which the Viennese School saw the indispensable point of d 
parture for legal production, could only be presented as a mere undemon 
strable hypothesis of legal science.** The writers of this school pointed out 
as well that an external event could not have the quality of a legal sour 
in itself and that this quality could only be conferred on it by a rule; 


‘1 With a variety of attitudes, which I shall not consider here, the idea of legal sci 
as ‘‘dogmatic’’ and of its limitations has been criticized by the most recent Italian stu 
dents of international law. See in this connection the ideas developed by Ziccardi, La 
costituzione dell’ordinamento internazionale 44 and ff. (Milan, 1943); Sperduti, 
fonte suprema dell’ordinamento internazionale 114 and f. (Milan, 1946); and ‘‘ Norn 
giuridiche primarie e fondamento del diritto,’’ Riv. di dir. int., 1956, fase. 1, 
26; Giuliano, La comunita internazionale, op. cit. 115 ff.; and this writer Scienz 
giuridiea e diritto internazionale 44 f. (Milan, 1950). 

2 This expression is used in the revised and augmented French edition of t! 
Reine Rechtslehre; see Kelsen, Théorie pure du droit 33 and f. (Neuchatel, 1953). 

38 The concept of the ‘‘Grundnorm’’ as being the hypothesis on which the unity of 
legal norms is based was introduced by Kelsen in ‘‘Reichsgesetz und Landesgeset2 
nach 6sterreichischer Verfassung,’’ in 32 Archiv des 6ff. Rechtes 216 and ff. (1914 
Therefore, as he himself recognizes in the preface to the second edition of Hauptproblen 
der Staatsrechtslehre (Tiibingen, 1923), p. XV and f., it was Verdross, ‘‘ Zur Problem 
der Rechtsunterworfenheit des Gesetzgebers,’’ in Juristische Blatter (45 Jahr, 1916 
who developed the idea of the basic rule as a constitution in the logical and leg» 
sense and who presented it (p. 4) as a ‘‘Wissenschaftshypothese’’ necessary to g" 
legal science a basis on which to construct systematically the material of positive la¥ 
The works of Pitamic and Merkl, which followed, completed the definition of this school’s 
thought, showing the Grundnorm to be the hypothesis of legal knowledge and the bas# 
of the ‘‘Stufentheorie des Rechtes’’ at the same time. 
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they concluded from this that the construction of a theory of the ‘‘dynamics 
of law’’ must start from one ‘‘der Rechtsordnung begriindende Ursprungs- 
norm, aus der sich das Rechtssystem ableitet,’’ ** 1.e., from a first ‘‘ Rechts- 
satz’’ which, unlike the others, was not ‘‘ausserlich gesetzt,’’ but simply 
‘“‘vorausgesetzt.’’** But just because it was a question of a norm which 
had not been ‘‘laid down,’’ its existence and validity as a legal norm were 
condemned to remain a mere hypothesis, even if this hypothesis was neces- 
norms as legally valid and to 


sary in order to consider all ‘‘ positive 
interpret as law the empirical material which presents itself as such.** 
Remaining attached to the positivist idea of the necessity of every norm’s 
being produced by a source in order to have legal validity, Kelsen was 
forced to contradict himself. He had to assert, even quite recently, that 
law is always ‘‘positive’’ law—in the literal and traditional sense, since 
for Kelsen its positivity lies in the fact that it is created and annulled 
by human acts **—while he himself has recognized that the most im- 
portant of all the norms, the one whose juridical nature conditions that 
of all the others in his opinion, is not ‘‘positive’’ because it ‘‘is not created 
in a legal procedure by a law-creating organ.’”** And the same fact pre- 


44H. Kelsen, Das Problem der Souveranitit 93. 

35 Thus Verdross, ‘‘ Vélkerrechtsquellen,’’ in 3 Wo6rterbuch des Voélkerrechts und der 
Diplomatie 293 (fortges. u. hrgb. v. K. Strupp, Berlin and Leipzig, 1929). The same 
idea had already been expressed in similar terms by this writer in Die Verfassung der 
Vélkerrechtsgemeinschaft 21 (Vienna and Berlin, 1926): ‘‘ ... die oberste Norm, die 
Grundnorm, nie und niemals durch einem Organakt gesetzt, sondern selbst zur Be 
grindung der obersten Organakte schon vorausgesetzt werden muss.’’ Kiintzel ex 
presses himself similarly in Ungeschriebenes Vélkerrecht, Ein Beitrag zu der Lehre 
von der Quellen des Vélkerrechts 1 (Kénigsberg, 1935). ‘‘It is not a law which is laid 
down, but merely one which is presumed,’’ says Morelli on the subject of the ‘‘funda 
mental law’’ in Nozioni di diritto internazionale 7 (4th rev. ed., Padua, 1955). Also 
according to Guggenheim, 1 Traité de droit international public 7 (Geneva, 1953), ‘‘la 
norme fondamentale . . . est présupposée et constitue 1’hypothése premiére et indémontra 
ble pour la science juridique, d’od dérivent les régles positives. 

86‘*Die Grund—oder Ursprungsnorm—als Hypothese,’’ writes Kelsen (Allgemeine 
Staatslehre 104 (Berlin, 1925)), ‘‘muss von der Rechtserkenntnis eingefiihrt werden, 
um das Recht zu begreifende Material . . . ‘Recht’ zu erfassen.’’ And he confirms this 
in the more recent General Theory of Law and State 116 (Cambridge, 1946): ‘‘To in 
terpret these acts of human beings as legal acts and their products as binding norms, 
and that means to interpret the empirical material which presents itself as law as such, 
is possible only on the condition that the basie norm is presupposed as a valid norm.’’ 

37 General Theory, op. cit., 114. 

8 No less clearly, according to Morelli, Nozioni, op. cit. 22, the fundamental norm is 
not a positive norm because it does not originate from a formal source; and according to 
Guggenheim, Traité, op. cit. 7, the fundamental norm, not having been created by a law 
making procedure, ‘‘n’est done pas elle-méme une norme positive.’’ 

In pointing out the contradiction that the presence of the ‘‘non-positive’’ basic norm 
represents in relation to the assertion of the necessary ‘‘positivity’’ of all the norms of 
law, the writer had shown (Scienza giuridica, op. cit. 40 ff.) that in order to deduce the 
validity of ‘‘positive’’ norms from the validity of the ‘‘non-positive’’ basic norm the 
latter must belong to the same world as the former. He had then remarked that if the 
positive norms constitute, as Kelsen says, the empirical material to which the jurist 
must be able to give a systematic unity, the basic norm must be presupposed to live in 
the same empirical world as the positive norms. Scarpelli, in Filosofia analitica, op. 
cit. 68 f., had objected that from the point of view of the ‘‘normativische’’ legal science, 
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vents this author and others of the same school from taking that further 
step which could otherwise be made towards the recognition on the part of 
legal science of the existence and the not merely hypothetical knowableness 
of an empirical law, valid and forceful without having been laid down by 
‘“sources,’’ once the essential fact had been realized—that the reason for 
the ‘‘legal nature’’ of at least one norm, undoubtedly endowed with this 
character and undoubtedly valid, does not lie in an act of ‘‘laying down.’ 
Later on, making use of the breach opened by the admission of th 
existence of a first ‘‘norm on legal production’’ with a ‘‘non-positive”’ 
origin, the recognition of the presence in every legal system, no longer of a 
single norm, but of a whole group of fundamental norms which do n 
originate in the functioning of a formal source, was accepted in legal 
thought. But there still persists the idea that these norms, because they 
are such, are only explicable historically and cannot be acknowledged by 
legal science except as postulates.*® However unsatisfactory it may appear 
this conclusion is a way of multiplying the number of postulates whos: 
existence legal science can acknowledge without being able to prove it. It is 
clear that this conclusion is still imposed by the conviction, already re- 
called and from which it is difficult to liberate oneself, that ‘‘legal char 


the positive legal norms are not ‘‘living’’ in the empirical world, and that therefore it is 
not necessary to think that the fundamental norm is also living in the empirical world 
This is not the place to linger over such an affirmation which contradicts the clear as 
sertions of Kelsen himself. It is enough to observe that Scarpelli himself later 
stressed logically, if on another level, the necessarily identical nature of the fundament 
norm and the other normative propositions towards which the former acts as 
‘feriterion of control of validity.’’ This only confirms the foundation of the | 
made; that is, of the contradiction between the affirmation of the positivity of all lega 
norms on the one hand, and the necessary recognition of the existence of a norm, be 
longing to the same system and endowed with same nature, which is, however, clearly 
not positive, on the other. 

89 Perassi adopted this outlook right from the first edition of his Lezior 
diritto internazionale, Pt. I, p. 35 (Rome, 1933), and he has not altered it in later ed 
tions. ‘‘Lo stesso é a dirsi per le altre norme dell’ordinamento internazionale, il quale 
come ogni altro, oltre che dalle norme create da atti o fatti che esso stesso contempla 
come processi di produzione giuridica, é costituito da un gruppo, sia pure estremamente 
scarso, di norme fondamentali, la cui formazione @ solo storicamente spiegabile, e ! 
cui giuridicita nell’ordinamento internazionale @ quindi un postulato.’’ Similar; 
Balladore Pallieri already affirmed in the first edition of his Lezioni di diritto interna 
zionale, Fase. I, lit., p. 29 (Milan, 1935): ‘‘ Also the international community has, and 
cannot but have certain supreme norms which give validity to the others but receive it 
from none; norms that the jurist finds inexplicable.’’ The latter, he reconfirmed in 
his 5th edition of Diritto internazionale pubblico, p. 14 (Milan, 1948), ‘‘parte as 
siomaticamente da aleune norme sopra cui impernia tutto il sistema e di cui presuppone 
senza dimostrarlo, il valore.’’ This assertion is omitted in later editions of the same 
work (see 7th ed., Milan, 1956, p. 16 ff.) in which, though without being very clear, the 
author seems to follow the criticism of more recent thought in taking up the idea of 
the demonstrability, by inductive methods, of the existence of ‘‘original’’ interna 
tional unwritten norms (see p. 23 f.). Castberg, Problems of Legal Philosophy 50 f 
(Bergen, 1947), follows the same order of ideas as Perassi. He states the existence of 
a number of ‘‘ fundamental norms’’ which are not ‘‘ positively determined norms’’ and 
‘*the validity of which we postulate.’’ 
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acter’’ is a character necessarily connected to the origin and the method of 
creation of law, and that therefore the only admissible way of proving 
the legal nature of a norm is by deducing a proof from the legal nature of 
the law-making fact which created it. In other words it is now clearly 
and definitely realized that a legal system in force is composed, even if in 
very different proportions, of norms ‘‘laid down’’ by law-making facts and 
of norms ‘‘not laid down.’’ But the original idea of the ‘‘positivity’’ of 
all law in force is still with us in its consequences, which make legal char- 
acter appear as a mere effect of a certain ‘‘laying down.’’ This imposes 
the conclusion that only ‘‘laid down’’ norms can be known and so prevents 
legal science from fulfilling its function towards the other category of 
norms condemned to remain scientifically inexplicable. 

Still later on, following the logical consequences of the ideas just men- 
tioned, the most modern internationalist thought reacted against the idea 
of a limitation of the scope and possibilities of legal science, against its 
reduction to mere legal dogmaties and against the conviction of the ap- 
plicability by it of a purely deductive method. But the idea of legality’s 
being a character given to certain norms essentially by their being created 
by determined ‘‘sources’’ continued, often unconsciously, to be an ob- 
stacle to the achievement of looked-for results. 

In fact, different authors have tried to overcome their difficulties by 
having recourse to new ideas of positivity. But while they do not get 
the hoped-for assistance from this, mostly for the reason already men- 
tioned, they contribute, on the other hand, to the growing ambiguity of 
language concerning the concept of ‘‘positive law.’’ This, as we shall see, 
also constitutes a posthumous legacy of positivism and forms a further 
obvious hindrance to the clarification of the problem considered here. 

7. The reduction of law to the product of given law-creating facts, 
carried out by legal positivism, could not in the long run be devoid of 
consequences even in the linguistic field. Within the field of positivist 
thought it was logical that some attributes of the term ‘‘law,’’ such as 
‘‘positive,’’ ‘‘in foree,’’ ‘‘historical’’ and even ‘‘valid’’ and ‘‘efficacious,”’ 
should have been considered by some people as pleonastic, since it was not 
admitted that one could speak strictly of a law which was not positive and 
in force, valid and efficacious at the same time. However, although these 
same attributes came naturally to be seen as different aspects all neces- 
sarily present in the same phenomenon,* this grouping together could 


*0**Die Priidizierung des Rechts als ‘geltendes’ oder ‘positives’ enthilt ohne Zweifel 
einen Pleonasmus,’’ says Bergbohm (Jurisprudenz 49). But he immediately adds 
that it is a useful pleonasm for avoiding ambiguity with regard to those who may have 
the idea of a law of another kind. On the same page he adds: ‘‘ Wir sprechen z. B. von 
dem ‘geltenden’ Recht . . . von seiner formellen ‘Giltigkeit.’ ... Wir meinen damit 
soviel wie Wirksamkeit, Verbindlichkeit, besonders geartete Verpflichtungskraft der 
als rechtliche bezeichneten Normen, kurz dasjenige im Recht, was da macht, dass man ihm 
= gehorsamen verpflichtet ist.’’ Further on, p. 132, he confirms: ‘‘Die positivrecht- 
lichen Normen haben eben diese ihre Eigenschaft durch einen geschichtlichen Vorgang 
erhalten, ohne den sie iiberhaupt nicht hitten geltendes Recht werden kénnen.’’ Agree- 
ing with these remarks, Nippold (Der vélkerr. Vertrag 7) says there is absolute cor- 
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not but have the effect of losing the idea of the respective autonomy and 
independence of these different aspects. Despite the fact that these adjec- 
tives were originally intended to express profoundly differing concepts, 
their permanently being together tends gradually to rub away the edges 
of each one so that the adjectives themselves become synonymous and even 
interchangeable. 

A real transposition in the use of the same term from one meaning to 
another, took place very seldom at the beginning and almost unconsciously. 
Within the positivist school itself it is only in some writers that we begin to 
find the expression ‘‘ positive law’’ no longer in the literal and traditional 
meaning of law ‘‘laid down,’’ but transferred to indicate law existing in 
history or even law effectively applied.*? It is in the school of thought 
following this that transposition becomes more frequent and is done more 
openly as we approach recent times. It is characteristic that instead of 
being checked by the growing distance of those original canons of posi- 
tivism which would in some way have been able to justify it, this tendency 
to use the expression ‘“‘positive law’’ in a different sense seems almost to 
be favored by such distance. Whatever may be the reasons for this—some 
will be made clear further on—the fact remains that gradually we reach 
that ambivalence, or rather polyvalence, of meanings of ‘‘ positive law’’ 
which is a characteristic of the present situation. 

In fact if one examines the vast field of the thought of the last thirty 
years from this point of view, one is struck by the plurality of different 
ideas of positive law which have been adopted. 

First of all there is the important group of those who still remain faith- 
ful to the literal and traditional usage. Among German legal philosophers 
Stammler carries on, even in his most recent works, the identification of 
**positiv’’ with ‘‘gesetzt’’ and the idea that positiveness is a manifestation 
of a definite legal will.** His critic, Binder, also consistently makes clear 
that the meaning of ‘‘positive’’ law is the same as law laid down by human 


respondence between the concepts of positive law and law ‘‘in force.’’ The adjectives 
‘*positivo’’ and ‘‘vigente’’ are used to mean the same thing by Anzilotti, Corso di 
diritto internazionale 17 (3rd rev. ed., Rome, 1928): ‘‘Obietto della giurisprudenza 
é il diritto positivo; suo compito primo determinare e spiegare le norme vigenti, 
ordinandole nella forma logica di un sistema.’’ 

41 Bierling does this, for example, 1 Juristische Prinzipienlehre 3 (Freiburg and 
Leipzig, 1894): ‘‘. . . alles Recht im juristischen Sinne nur als positives, d.h. irgendwo 
und irgendwam geltendes, auf irgend einen bestimmten Kreis von Subjekten be- 
schranktes Recht’’; and p. 47: ‘‘positives Recht ist, oder als solches erscheint, was 
irgendwo und irgendwam als Recht gilt.’’ In Romano (Sui decreti legge, op. cit. 261) 
ean be found a slight sign that would indicate the adoption of an idea of positive 
law as corresponding, within the law of the state, to all the norms ‘‘ which are enforced 
by State organs.’’ This author can certainly not be considered as belonging to the 
positivist school. 

42R. Stammler, Theorie der Rechtswissenschaft 74 ff. (2nd ed., Halle, 1923); 
Lehrbuch der Rechtsphilosophie 94 and f. (Berlin and Leipzig, 1922). The author 
explains the concept ‘‘des positiven oder gesetzten Rechts’’ by pointing out that 
‘* * Positives’ Recht ist das bedingte rechtliche Wollen’’ (Theorie 75; Lehrbuch 95). 
Faithful to positivist canons he therefore adds that all historical law, in all its possible 
forms and manifestations, is positive law, ‘‘ gesetztes Recht.’’ 
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will and brought by this will into objective existence.** This adherence to 
the traditional meaning is also characteristic of the German writers who 
resort to the normative school of thought with more or less varied attitudes; 
in their view all law is substantially positive law, since it is law laid down, 
except—as we said earlier—for the basic norm, existence of which cannot 
be demonstrated and which must either be considered as an undemonstrable 
hypothesis or a postulate, or as a moral norm.** In Switzerland Burckhardt 
defines positive law as ‘‘durch die Erklirung einer Autoritdt inhaltlich 
festgelegtes Recht.’’** In French thought Carré de Malberg also in his 
latest works still supports the idea of the norm of positive law as a ‘‘régle 
édictée par des autorités capables de contrainte’’ and of the positive legal 
order as ‘‘créé ou déclaré par l’autorité compétente,’’ *® and an author like 
Dabin sees the whole ‘‘droit positif’’ as a system ‘‘des régles de conduite 
édictée d’avance par l’autorité publique.’’ ** 

In Italy Anzilotti has constantly maintained throughout all his works 
that the definition of positive law is ‘‘law laid down by a law-creating will, 
which is binding just because it is laid down by such a will’’;** Salvioli 
identifies positive law with voluntary law; **® and Morelli has recently af- 
firmed once more that positive norms are norms which have been laid 
down, created, by means of suitable procedures of legal production.” 
There are also some authors who react explicitly against the use of the 
term ‘‘positive law’’ in other senses and who draw attention to the incon- 
veniences of this. Bobbio stands out among these for the clarity with 


48 J. Binder, Grundlegung, op. cit. 150 of the Italian translation. 

#4 Kelsen always adheres to the use of the term ‘‘positive law’’ in the traditional 
sense of law ‘‘laid down.’’ ‘‘Positiv, das heisst woértlich ‘gesetzt’,’’ he says in Das 
Problem der Souveriinitit 93, ‘‘ist somit die einzelne Rechtsnorm, soferne sie in dem 
auf der juristischen Hypothese der Ursprungsnorm einheitlich gegriindeten System 
einer bestimmten Rechtsordnung gesetzt ist.’?’ We have already seen how in his most 
recent works he has confirmed the idea that the positivity of a norm lies in its having 
been created by a law-making act which was set up in time and place. Similarly, 
according to Verdross, Die Einheit des rechtlichen Weltbildes auf Grundlage des 
Volkerrechtsverfassung 77 and f. (Tiibingen, 1923), and Die Verfassung, op. cit. 6 f., 
the ‘‘positivity’’ of law lies in its ‘‘Erfillung durch tatsdchlich gesetzte Rechtsakte.’’ 
Verdross also upholds this idea in the most recent edition of his Vélkerrecht, p. 18 (3rd 
ed., Vienna, 1955). Also Guggenheim, ‘‘ Was ist positives Vélkerrecht?’’ in 8 Schweiz. 
Jahrb. f. internat. Recht 50 and f. (1951); and 1 Traité 7 (Geneva, 1953), although he 
sees positive law and law in force or ‘‘wirksam’’ as expressions meaning the same 
thing, maintains that the positivity of a norm is always given by its creation through 
an act of the will of a subject conforming to a law-making procedure whose point of 
departure is given by the fundamental norm, which is an hypothesis and not a positive 
norm. 

#5 W. Burckhardt, Die Organisation der Rechtsgemeinschaft 351. 

#6 R. Carré de Malberg, Réflexions 194, 203. 

‘7 J. Dabin, La philosophie de l’ordre juridique positif spécialement dans les rap- 
ports de droit privé 34 and f. (Paris, 1929). 

Bos This definition is to be found in the third edition of the Corso di diritto interna- 
zionale 17 (Rome, 1928). In the first edition of the same work (Rome, 1912), p. 12, 
Anzilotti had asserted that ‘‘il diritto, come norma obbligatoria dell’umana condotta, 
non esiste se non in quanto & posto da una volonta idonea ad obbligare i consociati.’’ 

‘ . re Salvioli, ‘‘Les régles générales de la paix,’’ in 46 Hague Recueil (1933, IV) 

80 G. Morelli, Nozioni, op. cit. 22. 
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which he asserts the principle that the limitation of the scope and therefore 
the definition of the concept of positive law can only be made ‘‘through 
the appropriate use of the idea of a source,’’ and for the firmness with 
which he therefore maintains that ‘‘the body of laws which can in some 
way be referred to a source, that is produced by law-creating acts . . . is 
positive law,’’ openly deducing from this that if there is a law, valid but 
not brought into being by these acts, it is not positive law.*’ 

However, other writers oppose this first group. These are now proceed- 
ing in the other direction and are entirely abandoning the use of the word 
**positive’’ in the sense of ‘‘laid down by law-creating facts,’’ and are 
purposely giving this term a different definition, which wavers between 
the idea of law ‘‘in force’’ and that of law ‘‘effectively applied and caused 
to be observed.’’ It seems that one should include Del Vecchio in this 
group, for example. He answers the questions as to when law is really 
positive, how it is fulfilled, and of what its laying down consists by deny- 
ing that it is encugh or necessary for a criterion of juridical nature to 
have been formulated by a specially constituted organ, and states that the 
social organization must execute and observe this criterion itself. Positive 
law thus becomes that which is really applied and observed at a given 
historical moment, that which informs and effectively rules the life of a 
people ; positive norms must be understood to be those which are ‘‘ effectively 
imposed and applied.’’**? The character of positivity therefore moves away 
from that of historical derivation from determined law-making processes 
and becomes that of effective observance, imposed by a ‘‘sufficient his- 
torical force.’’ This change of meaning is still more clear-cut in Rad 
bruch’s thought. He defines the concept of ‘‘Positivitaét des Rechts’’ as 
“‘die Wirksamkeit des Rechts in der Gesellschaft ... seine Fiahigkei, 
sich in grésserem oder geringerem Grade die Gefolgschaft des Rechts- 
adressaten zu verschaffen’’ and therefore concludes that ‘‘ Rechtspositivitat”’ 
and ‘‘Rechtsgeltung in threr soziologischen Bedeutung’’ are identical.” 
According to Cesarini-Sforza ‘‘law as it is revealed concretely, materially 
in observable facts, is positive.’’ ** 

51 N. Bobbio, La consuetudine come fatto normativo 21 (Padua, 1942). 

52 Sulla positivita, op. cit. 14 and ff.; Lezioni di filosofia del diritto 234 f. (3rd re\ 
ed., Rome, 1936). Del Vecchio therefore clearly distinguishes between positivity an¢ 
legality. The former is a logical property superior to events and passage of time, the 
latter a historical element, extrinsic and accidental. 

Carnelutti, in the third edition of his Teoria generale 71 f., maintained that while 
**aceording to formula and tradition’’ the difference between positive law and natura! 
law ‘‘ would concern the source of the legal system,’’ in fact the difference only exists 


the sense that ‘‘natural law is a collection of unsanctioned precepts.’’ 

53 G. Radbruch, Grundziige der Rechtsphilosophie 179 f. (Leipzig, 1914). The author 
distinguishes between the positivity of law, identified with ‘‘Rechtsgeltung’’ in the 
sociological sense, and ‘‘Geltung’’ in the sense of a norm, which he finds corresponds 
to the ‘‘ Verbindlichkeit’’ of law. 

84 W. Cesarini-Sforza, Il concetto del diritto e la giurisprudenza integrale 10+ 
(Milan, 1913). This is a pleonastic adjective, the author adds, ‘‘if one considers the 
legal phenomena, which can only be observable facts, so that a non-positive law is 
conceivable; but useful if one wants to indicate the effective verification of legal pbe 


nomena with respect to the norms.’’ 
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A similar tendency can be found in a number of French writers who 
belong to that school of thought which Waline defined as ‘‘positivisme 
sociologique’’ as opposed to the true ‘‘positivisme juridique.’’*® Thus 
droit positif’’ to ‘‘droit qui est 


6 


Capitant and May apply the expression 
en vigueur’’ and ‘‘droit existant actuellement’’ among a definite people.® 
Ripert and Boulanger call the 


‘ 


‘régles juridiques en vigueur dans un Etat, 
droit positif Julliot 
de la Morandiére considers positive law to be ‘‘le droit appliqué en fait,’’ 


quel que soit d’ailleurs leur caractére particulier’ 


‘‘V’ensemble des régles qui gouvernent en fait ad une époque donnée une so- 
ciété humaine déterminée.’’** For Carbonnier positive law is ‘‘le drovt 
effectivement appliqué dans l’Etat et dans le moment oi l’on se trouve.’ ** 
‘positive law’’ 


‘ 


Among scholars of international law the use of the term 
meaning ‘‘law which is actually applied’’ is clear in the case of Gihl,® 
whose thought has evidently been influenced by Hagerstrém’s criticism of 
the positivist and statalist concept.*t Hold-Ferneck, criticizing the nar- 
rowness of Burckhardt’s conception of positivity, indicates as positive 
international law those norms ‘‘nach deren Staaten und staatsihnliche 
Verbinde in der Tat leben.’’*? And Kiintzel, preoccupied with safe- 


55M. Waline, Positivisme phil., op. cit. 525 ff. ‘‘Legal positivism,’’ represented, 
according to the writer, by Kelsen (who would have called it ‘‘ecritical positivism’’) 
and Carré de Malberg, consists of admitting, as a determining criterion of the legal 


ce 


value of a norm, only its conformity to a fundamental legal norm ‘‘prise comme étalon 


des valeurs juridiques.’’ ‘‘Sociological positivism,’’ represented particularly by Jéze 
and Capitant, still according to Waline, sees positive law as ‘‘ce qui est effectivement 
appliqué en pratique, comme régle de droit, dans un pays donné & un moment donné.’’ 
See also by the same author, ‘‘ Défense du positivisme juridique,’’ in Archives de Phil. 
du droit et de sociol. jur., neuv. année, 1939, p. 83 and ff. 

56M. Capitant, Introduction & 1’étude du droit civil 32 (4th ed., Paris, 1925) ; G. 
May, Introduction & la science du droit 57, 65 (2nd rev. ed., Paris, 1925). 

57G. Ripert et J. Boulanger, Traité élémentaire de droit civil de Planiol, refondu 
et complété par G. Ripert et J. Boulanger, Vol. I, p. 2 (4th ed., Paris, 1948). ‘‘Ces 


régles sont positives,’’ the two authors add, ‘‘en ce sens qu’elles forment un objet 
d’étude concret et certain; elles ont une formule arrétée et précisée.’’ 

58 L. Julliot de la Morandiére, ‘‘ Introduction A 1’étude du droit civil frangais,’’ in 1 
Introduction a ]’étude du droit (L. Julliot de la Morandiére, P. Esmein, H. Lévy-Bruhl, 
G. Seelle) 173, 178 (Paris, 1951). 

59 J. Carbonnier, 1 Droit civil 24 (Paris, 1955). 

60 T. Gihl, International Legislation 18 (Oxford, 1937). For a definition of positive 
law Gihl returns to Bergbohm’s term: was als Recht funktioniert, but he obviously gives 
it a different value. According to the German legal philosopher only law produced 
exclusively by formal sources could function as such, while Gihl considers that all law 


which is functioning in reality, whatever its origin, is positive law. 

*1 Criticism of the idea of law as a product of will, whether this will is that of the 
state or claims to be general, is to be found especially in two studies by Hagerstrém: Is 
Positive Law an Expression of Will? (first published in 1916), and On the Question of 
the Notion of Law (1916), both reproduced in Inquiries into the Nature of Law and 
Morals 17 and ff., 56 and ff. (ed. by K. Olivecrona, tr. by C. D. Broad, Stockholm, 
1953). 

8? A. Hold-Ferneck, Lehrbuch des Vélkerrechts, Vol. I, pp. 1 ff. (Leipzig, 1930). 
“Positive normen,’’ he adds, ‘‘sind gelebte normen. Sie treten uns in der Erfolgung 
entgegen, die das Miteinander und Gegeneinander des Staatslebens entspricht.’’ 


| 
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guarding the positivity of the ‘‘general principles of law,’’ defines as posi- 
tive not only norms laid down in an externally visible way by a visible 
authority, but all those which have been established in society as efficacious 
norms.** The attitude of a part of recent Italian internationalist thought 
is typical: It considers that one of its tasks is to give a new and more 
scientific definition of the ‘‘positivity’’ of law. This school believes that 
it could use a new definition of ‘‘positive law’’ in order to save the prin- 
ciple of the ‘‘positivity’’ of all legal norms and in particular of all norms 
of international law. It tries thus to overcome the difficulties which 
would otherwise arise from the fact of the existence of a norm, or a number 
of norms, of every legal system but particularly the international system, 
which do not appear as the products of ‘‘legal law-creating facts.’’ Zic- 
cardi, for instance, believing that only legal science can define a concept of 
positive law, and convinced that the one object of legal investigation must 
be positive law, groups under the heading of ‘‘ positive legal science’’ both 
the idea of science having ‘‘ positive law’’ as its own object and that of sci- 
ence which ‘‘assumes data of empirical experience’’ or which ‘‘refers to a 
world of external factors.’’ The meaning which is usually given to the 
word ‘‘positivity’’ in the language of philosophical positivism when it 
accompanies the noun ‘‘science’’ is therefore transferred to legal language 
by Ziccardi to determine the value to be given to this same attribute when 
it is used to qualify the noun ‘‘law.’’ Positivity is held therefore to belong 
to that law which science determines as a concrete object, on the basis of 
data of experience: everything which is found to be existing in the ‘‘posi- 
tive world of fact’’ therefore becomes ‘‘positive law.’’** Sperduti had 
gone perhaps still further, in the sense of a departure from tradition, when 
he defined positive law, on the basis of a meeting of various elements, as an 
‘‘efficacious’’ system of propositions which, besides being structurally 
legal and based on experience, are endowed with ‘‘normative validity.”’ © 
In the end, however, this writer simplified his definition in the sense that 
“*positivity is the same as its historicity, i.e. its setting itself up as an effec- 
tive system of social organization.’’*®* Quadri, criticizing the definition of 
positive law as “‘jus positum,’’ comes to see the distinctive character of 
the positivity of legal norms in the ‘‘coactive external guarantee’’ which 
they give. We therefore find him defining positive law in the sense that 
‘‘whether or not it is laid down by acts of will’’ positive law is all ‘‘so- 


63 W. Kiintzel, Ungeschriebenes Vélkerrecht 82: ‘‘. . . der wahre Positivismus sieht 
das Wesen des Rechts nicht in festgefiigten, fusserlich klarerkennbaren Rechtssitzen, 
die eine sichtbare Autoritaét nach bestimmten Regeln als Recht erklirt. . . . Positive 


Volkerrechtsnormen sind nicht nur soleche Normen, die im Verfahren des Staaten- 
konsenses erzeugt worden sind, sondern auch solche, die in der Staatengemeinschaft sich 
als wirksame Normen durchgesetzt haben.’’ 

64 P. Ziccardi, La costituzione 88 ff.; especially 93 ff. 

65 G. Sperduti, La fonte suprema 108 f., 112 ff. According to him the concept of 
positive law thus expressed is the result of the fusion of two ideas: the first idea sees 
positive law as a social product, the second as that of the human spirit. 

66G. Sperduti, Norme giuridiche primarie 30. Therefore, according to him, all 
norms included in the system are now norms of positive law. 
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cially guaranteed law.’’*’ For Giuliano the method of creation of law 
in no way determines its ‘‘positivity.’’ According to him positivity is 
identified with effective strength in a given social group; it is a question 
of ‘‘sociality,’’ that is, of the norms which make up a given system cor- 
responding to the ‘‘judgments of value’’ which are present and operate 
in a certain society. The concept of ‘‘positivity’’ absorbs those of 
‘‘reality,’’ ‘‘validity’’ and ‘‘obligatoriness.’’ 

There is, finally, a third group of writers whose use of the term ‘“‘posi- 
tive law’’ seems uncertain and promiscuous. Sometimes they give one 
meaning to the adjective, sometimes another, sometimes both together. In 
Laun’s teaching, for example, positivity is a fact which is given, at the 
same time, both by the heteronomy of legal commands and especially by 
their effective application and the fact that they are obeyed by the mass 
of those to whom they are addressed. 

In Nawiasky’s conception in characterizing positive law it is difficult to 
distinguish between the idea of a ‘‘tatsachliche Geltung’’ or ‘‘regelmdassige 
Anwendung,’’ and a ‘‘Setzung’’ or ‘‘Position des Rechts.’? He speaks 
of ‘‘positivity’’ sometimes to indicate the social reality of law and its 
effective observance, sometimes to draw attention to the fact that norms 
have been laid down and are therefore an expression of the will of those 
who ‘‘die Setzung vorgenommen haben.’’*® For his part Coing defines 
positive law sometimes as ‘‘diejenige soziale Ordnung, welche in einer 
konkreten sozialen Gruppe gilt,’’ and therefore as a ‘‘geschichtliche 
Erscheinung,’’ and sometimes as a ‘‘ Willenssatzung’’ 
In France, Brethe de la Gressaye and Laborde-Lacoste define positive law 
at one time as law ‘‘qui est en vigueur dans un pays d un moment donné,”’ 


‘ 


‘ 


of a definite group.”' 


67 R. Quadri, Diritto internazionale pubblico 35, 79 f., 92 (2nd rev. ed., Palermo, 
1956). Quadri gives no reason for his assertion that the definition of ‘‘ positive law’’ 
can derive from its etymology (jus positum), however. See also, by the same author, 
**Le fondement du caractére obligatoire du droit international public,’’ in 80 Hague 
Recueil (1952, I) 587. 

68 M. Giuliano, La comunita internazionale 158, 223 and ff. 

69 R. Laun, ‘‘La positivita del diritto,’’ in Riv. di dir. pubblico, parte prima, sez. II, 
anno XXV, 1933, p. 309 and ff., and especially p. 311: ‘‘The positivity of law is 
therefore only a state of fact. Positive law consists of those (heteronomous) orders, 
which are effectively applied, followed and imposed.’’ The author has also confirmed 
this conception of positive law in the article ‘‘Naturrecht und Vélkerrecht,’’ 4 Jahrb. 
f. internat. Recht 37: ‘‘Dasjenige, was wir das positive Recht nennen, ist eine Summe 
oder ein System von heteronomen Befehlen, welche sich auf den organisierten Zwang 
des Staates stiitzen’’; and p. 38: ‘‘Das positive Recht, auch das positive Vélkerrecht, 
ist eine Summe von Kausalzusammenhiingen, welche bewirken, dass bestimmte Befehle 
der Machthaber gegenwiirtig und vielleicht auch in der Zukunft befolgt oder erzwungen 
werden. Positivitit ist demnach Gehorsam als Massenerscheinung, sie ist Massen- 
gehorsam.’’ Constantopoulos agrees with Laun’s conception of positivity, Verbind- 
lichkeit und Konstruktion des positiven Vélkerrechts, Einleitung, p. IX and f. (Ham- 
burg, 1946). 

70H. Nawiasky, Allgemeine Staatslehre als System der rechtlichen Grundbegriffe 19, 
24, 129 (zweite durchgearb. u. erw. Aufl., Einsiedeln, 1948). 

11H. Coing, Grundziige der Rechtsphilosophie 226 f. (Berlin, 1950): ‘‘Das positive 
Recht . . . ist uns als historische Erscheinung gegeben, und in diesem Sinne positiv. .. . 
Das positive Recht gilt als Willenssatzung.’’ 
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and at another as law decided and imposed by a creative will expressed 
‘‘par des . . . sources formelles.’’** Among scholars of international law 
Balladore Pallieri sometimes uses the term ‘‘positive norms’’ to mean 
norms ‘‘laid down’’ having ‘‘their origin in a fact, in a procedure actually 
followed,’’ at others he states that one can speak of the positivity of legal 
norms to indicate ‘‘those norms the regular observance of which is ob- 
tained from those, to whom the norms are addressed, by means of sanctions, 
coercion, or any other outside pressure which can be exerted.’’** Rousseau 
speaks of positive international law to indicate sometimes ‘‘celui qui est 
effectivement suivi par les Etats et pratiqué par les tribunaux interna- 
tionauz,’’ and sometimes that which is ‘‘effectivement posé par les organes 
compétents.’’** These quotations could be carried on indefinitely. 

8. It is not difficult to realize how harmful the consequences of this long- 
standing linguistic confusion in the use of the term ‘‘ positive law,’’ instead 
of the original unity of meaning, can be to scientific investigation. And it 
is natural that these consequences should be particularly obvious where 
international law is concerned. For many reasons, this is the classic field for 
disputes not only on its positivity or non-positivity but also on its very 
existence as a legal system. 

In making this point there is, however, no intention of saying that the 
reason for this confusion and its negative effects lies in the fact that beside 
the original legitimate meaning of positivity another less legitimate one 
has grown up. Nor does it mean that a new definition nearer to truth 
has not yet succeeded in finally overcoming the earlier and less ‘‘true”’ 
definition. Often some writer in his search for a new and more satisfying 
definition of the ‘‘positivity’’ of law gives the impression that he wants 
to obtain the ‘‘true’’ meaning of positivity itself. What was said at the 
beginning of this article, however, should remind us that words do not 
possess their own intrinsic meaning; the object to pursue is not a greater 
“‘truth’’ in definition, but only the assurance of greater clarity and less 

72 J. Brethe de la Gressaye et M. Laborde-Lacoste, Introduction générale a 1’étude 
de droit 7, 170 et seq. (Paris, 1947). 

73G. Balladore Pallieri, Diritto internazionale 9, 22 (7th ed.). In the Corso di 
diritto costituzionale (2nd ed., Milan, 1950), the same writer states, on p. 5, that ‘‘Law 
is called positive law because of its belonging to a social organisation actually exist 
ing,’’ and on p. 44 he indicates as the principle of the ‘‘positivity’’ of law the need 
for its norms ‘‘to be laid down to gain strength and to create an effectively working 
legal system.’’ At p. 22 ff. of Diritto internazionale Balladore Pallieri replies to a 
point made by the author in Scienza giuridica, p. 95, note 1, ‘‘that the term natural 
law, in some ways correlative, is used with many meanings, and that it is obvious, 
therefore, that the term positive law used as its opposite, will take on just as many 
meanings.’’ Setting aside all reservations concerning the interdependence of the two ex 
pressions, it is strange that Balladore Pallieri should not be aware of the fact that the 
eventual plurality of meanings attributed to the term ‘‘natural law,’’ far from 
justifying the attribution of a similar number of meanings to the term ‘‘ positive law,’’ 
rather adds to the confusion and ambiguity of a scientific debate in which correlations, 


which are in fact different, seem to be the same only because different things are meant 
by the same words. 
741 Rousseau, Principes généraux de droit international public 38, 42, 52 (Paris 


1944). 
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ambiguity in use. This aim has not been achieved because of the am- 
biguity which has crept into the use of the word ‘‘positive.’’ 

It sometimes happens that controversies arise over the ‘‘positive’’ or 
‘‘non-positive’’ nature of the same norm or group of norms, without there 
being any quarrel as to the origin of the norms, but solely, even if uncon- 
sciously, on the basis of the different meanings attributed to ‘‘positivity.’’ 
So it is that, as we have seen, Kelsen and the writers who are most directly 
influenced by his concept, consider as ‘‘non-positive’’ the fundamental 
norm which they see as the fountainhead of the international system, be- 
cause they identify positivity with the laying down by legal law-creating 
facts, by formal sources, which cannot be envisaged in the case of the 
first norm. Whereas others like Ziccardi attribute a positive character to 
this norm, he shares the idea of a basic norm whose existence cannot be 
deduced from a ‘‘source,’’ but he holds on the other hand that the posi- 
tivity of a norm is simply its existence in the empirical world, however this 
has come about.*® Similarly, it happens that in the broad doctrinal dispute 
about ‘‘general principles of law’’ and their value in the international 
order we find, for example, writers like Charles De Visscher, Spiropoulos 
and Verdross, who attribute a non-positive but certainly obligatory char- 
acter to these principles."* This is because these writers consider the part 
of international law which they qualify as positive to be made up only of 


75 Sperduti (La fonte suprema 76) has quite rightly pointed out that the so-called basic 
norm both in Kelsen’s system, Perassi’s early system, and that of Ziccardi, is a positive 
norm if the opinion of the latter were to be favored. It must always be considered as 
a non-positive norm, however, if the positivity of a norm depends, ‘‘as Kelsen and 
traditional thought maintain, on its being traced back to a source.’’ 

76 According to Charles De Visscher, ‘‘Contribution 4 1’étude des sources du droit 
international,’’ Rev. de Droit int. et de Lég. comp., 1933, pp. 405 ff., not only the gen 
eral principles of law recognized by the civilized nations are excluded from positive 
international law, but their mention by Art. 38 of the Statute of the Permanent 
Court of International Justice has explicitly recognized the insufficiency of positive 
international law, composed by formal sources such as custom and treaty, and the neces- 
sity of admitting as an indispensable complement the existence of other international 
norms based on natural law. Spiropoulos, Die allgemeinen Rechtsgrundsiitze im 
Vélkerrecht 63 (Kiel, 1928), states that the principles in question have the character 
of natural law, and puts them in the category of non-positive but ‘‘obligatory’’ interna- 
tional law. According to Verdross, ‘‘Les principes généraux du droit dans la juris- 
prudence internationale,’’ 52 Hague Recueil 203 (1935), one must distinguish clearly 
between the norms of positive customary and conventional international law, and those 
principles of law which, not yet having penetrated into positive law, are implicitly pre 
supposed by it. This writer’s outlook has not changed substantially in the latest 
developments of his thought. In the third edition of his Vélkerrecht, p. 23, he at- 
tributes to the general principles of law the function, which is extremely important for 
the construction of international law, of ‘‘die Grundlage des positiven Vélkerrechts zu 
bilden.’? He now formulates the moral norm, which he sees as the basic norm of inter- 
national order, in the sense that ‘‘sich die Vélkerrechtssubjekte so verhalten sollen, wie 
es die allgemeinen Rechtsgrundsiitze und die auf ihrer Grundlage erzeugten Normen des 
Vertragsrechts und des Gewohnheitsrechts vorschreiben’’ (ibid. 25). Despite the fact 
that they are directly covered by the ‘‘vélkerrechtliche Grundnorm,’’ Verdross still 
considers the general principles of law as ‘‘Grundsiitze’’ which remain above and out- 
side positive law when, and inasmuch as, no ‘‘positivization’’ on the part of a cus- 
tomary norm of an international instrument has taken place. 
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those norms which they regard as actually having been laid down by formal 
sources, that is to say, customary and conventional norms. However, an- 
other writer who generally keeps close to the same point of view, Kiintzel, 
sees the ‘‘allgemeine Rechtsgrundsatze’’ as part of positive international 
law,”? not because he differs from the others in imagining the existence of a 
special formal source apart from treaties and customs, and set up to create 
these principles; nor because he believes, like some others, that its positivity 
is based on the positivity of a norm customary or otherwise, which would ex- 
pressly establish its force; but only because—as we have already seen—he 
bases his argument on a broader conception of positive law by which posi- 
tivity is substantially identified with efficacy. It is interesting to note that 
Spiropoulos, replying to criticisms of his conception of the general prin- 
ciples of law as having the character of natural rather than positive law, 
but being at the same time endowed with effective authority in international 
relations, acutely observes that the problem of the nature of these principles 
depends only on the meaning given to the terms ‘‘ positive law’’ and ‘‘natu- 
ral law.’’ *8 

However, the prejudicial consequences of the ambiguity which has arisen 
about the idea of ‘‘positivity’’ are not confined to these apparent contrasts 
between views which are substantially similar. It is more important that 
this ambiguity inevitably helps to confirm and perpetuate positivism’s 
fundamental error concerning the nature of ‘‘legality’’ and the means 
of acknowledging it. This in turn can only make it impossible to get thos 
results which some writers had hoped to obtain by the rather dubious 
process of changing the meaning of the terms used. 

One might think that the adoption of a new and wider concept of positiv: 
law to take in all law which is effectively in force and operating in a give! 
human society, if carried out clearly, eliminating any reference to the way 
in which the law was created, ought to correspond to a definite abandonment 
of the idea of any relation between law in force and law which has been lai 
down. It ought even to allow for the necessary distinction to be made, under 
a different name, and within the wider field of law still in its entirety kn 
as positive, between norms which appear as the product of law-making facts 
and those which are in force and working without being the product of any 
‘“*source.’’ It ought therefore to be possible to outline the different char- 
acteristics of these two categories of norms, even though both were qualified 


as positive, and to define the ways in which they each could be recognized 


Wil 


besides determining their relationship to each other. 

In practice, however, this is all prevented by the fact that even thoug! 
one has expressed agreement with a new and broader definition of posi- 
tivity, one is unable to break completely with the old and narrower con- 


7? W. Kiintzel, Ungeschriebenes Vélkerrecht 82 ff. The author reaches the concl 
of the positivity of general principles of law on the basis of the fact that they have 
in international society. Like Verdross 


shown themselves to be ‘‘wirksame Normen 
Kiintzel maintains that the general principles of law ‘‘die ‘formellen Que! 


Vilkerrechts, Vertrag und Gewohnheit, gegeniiberstehen,’’ and that they are still 
rectly anchored to the ground norm of international order. 
78 J. Spiropoulos, Théorie générale du droit international 107 (Paris, 1930 
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cept. This happens because one is still convinced that the determining 
and distinctive character of a norm’s legality depends on its creation by a 
definite act of ‘‘laying down,’’ and that therefore one cannot recognize its 
existence as a rule of law except by proving that such an act took place. 
And whether one likes it or not, to qualify all law ‘‘in force’’ as ‘‘ positive,’’ 
even if one intends to give it another meaning, can only help to perpetuate 
this conviction. For example, Balladore Pallieri, having identified ‘*‘posi- 
tivity’’ with efficacy and regular observance guaranteed by sanctions and 
coercion, would have a sufficient basis for including the norms he calls orig- 
inal and fundamental among the positive norms, once he had pointed out, 
that is, that they are efficacious and their regular observance is guaranteed. 
Instead he still feels it necessary to specify a ‘‘laying down’’ of these norms; 
he feels he must assert, as we have already seen, that the norms in question 
are positive also in the sense of having been ‘‘laid down,’’ having their 
‘‘source’’ in a fact, in a process which actually happened even though dif- 
ficult to prove. And he concludes ‘‘exclusively for this reason’’ that these 
norms can be considered as existing in the international community.” 

Now if it is obvious—as obvious as it is irrelevant to our immediate 
problem—that any norms existing in reality can only originate from causes 
or factors which have actually operated, even if this was in a way which 
cannot be determined or specified externaily, it is no less obvious, first of all, 
that these causes and factors are quite a different thing from the ‘‘laying 
down’’ procedure; therefore these same causes and factors cannot be con- 
sidered as law-creating facts, as ‘‘sources,’’ ®° but it is not even certain that, 
wherever they functioned, a process of ‘‘laying down’’ must also have taken 
place. Furthermore, it is very certain that it is no step forward to claim 
to refer to a ‘‘laying down’’ on a ‘‘source,’’ which was not provided or 


79 Diritto internazionale 21. 

80 This essential difference, pointed out in Scienza giuridica, p. 79, has been clearly 
reaffirmed by Barile, ‘‘Tendenze e sviluppi della recente dottrina italiana di diritto 
internazionale pubblico (1944-1951),’’ in 4 Comunicazioni e studi dell’Ist. di dir. 
internaz., Univ. di Milano 410 (1952); and ‘‘La rilevazione e 1’integrazione del diritto 
internazionale non scritto e la liberta di apprezzamento del giudice,’’ 5 ibid. 159 f. 
Sperduti also seems to realize the necessity for this distinction in his latest article on 
‘‘Norme giuridiche primarie,’’ p. 13 f., where he points out the difference between ‘‘a 
fact which bears exclusive and decisive relevance to the existence’’ of certain norms 
as legal norms, and of those facts as ‘‘antecedents,’’ ‘‘factors,’’ and ‘‘motives.’’ Fol- 
lowing these premises the writer goes on to say that in the case of the primary norms 
one cannot reconstruct a phenomenon ‘‘ of psychical concrescience of law-creating factors 
with the force of an efficient cause of their legal existence.’’ Because of this lack of an 
“faet of psychical consistency,’’ whose specific function is to determine their legal 
existence, these norms are ‘‘norms of spontaneous law.’’ One does not see how the 
author can reconcile these conclusions with the idea of a ‘‘source’’ for the ‘‘primary’’ 
norms, which has in common with the others, that is the ‘‘formal sources,’’ set up 
as such by norms of the legal system, the ‘‘effect of determining the existence of 
legal norms’? (p. 16). Apart from other considerations, where an ‘‘fact of psychi- 
cal consistency,’’ to use Sperduti’s terminology, is clearly missing, there can be causes, 
reasons, factors, motives, but not a ‘‘source,’’ not a ‘‘law-creating fact.’’ If one counts 
causes and factors like this as sources, then the concept of a source changes funda- 
mentally and loses its usefulness for legal science. 
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ordered by law, in order to deduce automatically the existence of some 
norms as legal norms. It is in fact a step backward in relation to the 
position reached by that school of thought which had effectively shown 
how the deduction of the legality of certain norms is only legitimate when 
based on a ‘‘legal’’ laying down and a ‘‘ 
previous law for the creation of the new law; and how it cannot be effected 
without recourse to law-creating facts, which in turn possess the feature of 
legal nature.** By imagining the existence of sources which were not set 
up legally, to explain the existence of norms which do not seem to be the 
product of legal sources, we are only returning to the original overcom 
ideas of positivism. Criticism had already pointed out for a long tim: 
that the premise necessary for the deduction of the legal character of norms 


legal’’ source, arranged by the 


produced by a certain ‘‘source’’ can certainly not be found in the actual 
material elements of the fact to which the value of a source is given, but can 
only be given by the legal character of the norm, which is the basis for the 
source’s being considered as such.*? The return to so-called creative 
‘*facts,’’ which remain as such and do not assume the aspect of law-creating 
‘*legal’’ facts, would still be irrelevant to the proof of the existence of a 
given norm as a norm of law, even if they were actually real: this proof 
must be sought in some other way. However, Balladore Pallieri, who 
seems to be nearing the right solution when he admits that the existence 


81 It is not easy to understand, therefore, how a legal philosopher like Guggenheim 
(Was ist positives Volkerrecht? 53 f., n. 39), can think of qualifying certain norms as 
produced by ‘‘law-creating facts,’’ for the simple reason that their content was de 
termined ‘‘durch religidse Vorstellungen und gesellschaftliche Gegebenheiten.’’ It is 
from these premises that Guggenheim thinks he can deduce that ‘‘Auch diese sog., 
‘spontane’ Normerzeugung kommt in einem Normerzeugungsverfahren zustande,’’ « 
agreeing with the term ‘‘norms of spontaneous formation’’ given by this writer t 
those norms which do not appear as the products of real legal law-creating facts. 

82 Balladore Pallieri (Diritto Internazionale 18), recognizes this fundamentally when 
he asserts that the ‘‘sources,’’ which he calls ‘‘original’’ because not effected by 
earlier norms, ‘‘cannot be defined in general terms, cannot have predetermined charac 
teristics, and their force cannot derive from common, general characteristics which they 
possess; if this were so, if the presence of such characteristics were the basis of their 
force, it would postulate the presence of a norm which gives force to such general char- 
acteristics and confers the nature of a source on those acts which possess them.’’ But 
if the character of sources must be conferred on certain facts by a norm, it is not 
possible to define, even as original sources, facts on which this character has not 
been conferred by a norm. One cannot understand the usefulness of the idea of 4 
‘*source’’ which cannot be considered as such, either in virtue of a norm which effects 
it, or of its own intrinsic characteristics. There is also a certain confusion between the 
idea of a source and that of a norm in this recent expression of Balladore Pallieri’s 
thought. One cannot but agree when he says that in every system ‘‘there must be 
some original norms’’ (ibid. 19); and he puts himself in a position similar to that 
which this writer adopted (Scienza giuridica 78) in distinguishing ‘‘ between those 
norms which can be said to be of spontaneous formation and those whose formation is 
the work of law-making facts,’’ when he asserts (p. 18) that ‘‘besides a ‘ derived’ 
formation of law, we therefore have an ‘original’ formation.’’ But this statement 
cannot be reconciled with the assertion that ‘‘besides derived sources we also find 
‘original’ ones.’’ There is a contradiction in terms between the idea of an ‘¢ original”’ 
norm and that of a norm derived somehow from a source, even if that source Ww 
‘* original.’’ 
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of the international norms, which he calls original, can only be inferred 
from certain manifestations and effects which presuppose the existence of 
the norms,** not only contradicts himself but excludes all possibility of any 
useful developments from this admission, when he asserts at the same time 
that these norms can be considered to exist in the legal system of the inter- 
national community because, and only because, they are ‘‘laid down’”’ by a 
“‘fact.’’ 

In fact only when it has been clearly and finally recognized that certain 
norms can be qualified as legal because of characteristics belonging ob- 
jectively to the norms themselves, because of their function as norms of 
law and not as a mere reflection of their origin, will it be possible to realize 
that legal science has at its disposal other means of reaching a knowledge 
of the norms which are its object, besides the reference to an historical ‘‘lay- 
ing down’’ or to a creative fact which produced them. This reference, which 
should in any case be used with all due caution,** can only be employed as 
a means of ascertaining the presence in a given legal system of those norms 
which have real ‘‘sources’’ behind them, in the legal sense of the word. 
As for the remaining norms, a no less valid and sure proof of their existence 
can be attained, but it can only be based on what is, in fact, the only certain 
method of establishing the existence of legal norms, that is, on a verification 
of their functioning effectively as norms of law within the society in ques- 
tion. One of the uses of the fundamental distinction which must be made 
concerning the origin ** of legal norms lies just here: in making clear that 
the method, whereby some of them can be recognized, cannot be used to 
recognize others. The deductive method, by whose application the idea 
of the legal nature of a norm is shown to be the inference drawn from the 

83 Diritto internazionale 23. 

84 Reference is made here to what was already made clear in Scienza giuridica 80 f., 
that in practice it is impossible to set aside entirely the search for an inductive proof 
of the real and actual existence even of those norms which have been regularly laid 
down by the ‘‘source’’ of a definite legal order. It can happen otherwise that a norm is 
believed to exist and function, which in fact has ceased to exist because of the later for- 
mation of a norm which does not owe its origin to a legal law-making fact anticipated by 
the order in question. On the power of abrogation which custom must be granted over 
law, and the special power which must be recognized to this effect in the field of constitu- 
tional law, see Romano’s remarks in ‘‘Osservazioni preliminari per una teoria sui limiti 
della funzione legislativa nel diritto italiano’’ (estr. dall’Arch. di dir. pubb., 1902, I), 
p. 24 ff. 

85 With reference to this distinction one must beware of believing that it is based 
on a more or less distant historical fact. Norms not deriving from formal sources not 
only arise at the beginning of the formation of a society, but are also continually arising 
after this. On the contrary written norms, of an original or revolutionary constitution, 
for example, are norms created by a real source in the legal sense, contrary to what 
Balladore Pallieri maintains in Diritto Internazionale 17 f. The laying down of con- 
stitutional norms by a certain original or revolutionary constituent assembly, for exam- 
ple, is a legal law-making fact, because a norm shows itself to be existing in the con- 
science of the members of society, which confers the necessary power on this assembly. 
This norm can certainly be said to be really original, in the sense that it was spon- 
taneously formed in the conscience of the members and was not ‘‘laid down’’ by any 
creative organ, but the norms ‘‘laid down’’ by the assembly cannot. The assembly 


pe produce ‘‘legal’’ norms even though it was not endowed with ‘‘legal’’ power to 
0 80. 
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premise of the legal character of a pre-existing norm, can be of value with 
regard to norms which owe their existence to creative processes, which ap- 
pear as legal law-creating facts in the light of pre-existing norms. To 
recognize all the other norms an inductive method is necessary; ** that is 
the method which consists of inferring their existence from a convincing 
series of external manifestations, whereby it is proved beyond doubt that 
they live and function as legal norms within the order of that society and 
that they produce those effects which the science of law recognizes and 
characterizes as legal effects.*7 This distinction of the method which 
should be used to attain recognition of legal norms becomes a valuable 
criterion to confirm the truth or error of the solution given to the problem 
of widening alternatively one of the two categories of norms. 

It is characteristic that a great number of authors who, while reacting 
against positivism, were induced to re-acknowledge the existence of norms 
which, however qualified, are commonly considered as the product of the 
operation of legally provided law-creating processes, are now trying to 
reduce the number of these norms to a minimum, and what is more, to one 
single norm, or one very narrow group of primary and fundamental norms. 
This happens not only in the case of those who are forced into caution by 
the still persistent conviction, already mentioned, of the possibility that 
legal science recognizes only norms created by legal law-creating facts. 
Even those who would like to break away from this dogma and who think 
it is the task of legal science to prove the existence of norms which cannot 
be traced back to facts of this kind, still seem to be afraid of deviating too 


86 The need for legal science to apply the inductive method, particularly in the case 
of international law, already explicitly recognized by some authors (see for 
Ziecardi, La Costituzione, op. cit. 98 ff., 112, in Italy), has recently found a supporter in 
Schwarzenberger, International Law, Vol. I, p. XLVIII and ff. (2nd ed., London, 1949 


and ‘‘The Province of the Doctrine of International Law,’’ in Current Legal Problems 


240 and ff. (1956 A reading of his remarks shows that Schwarzenberger, by opposing 
the deductive to the ‘‘inductive approach,’’ intends to do away with the idea of a re 
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far from the dogma and of profiting by the results of their assertion.** 
These authors subsequently draw a line ** between the first norm or group 
of norms on the one hand, and customary law on the other. This line is 


88 A writer like Ziccardi, for example, though he has reached the conclusion that legal 
science is a science that operates exclusively from facts given by empirical experiment, 
and having therefore, by stating the validity of the inductive method, overcome the 
identification of legal science with a limited dogma whose only task was to deduce 
proofs of former legal norms, still felt it necessary to limit the application of these 
results to one norm, that is, the ‘‘suprema norma sulle fonti.’’ Recognition of all the 
other norms would be reached by means of a deductive approach from that first norm, 
and that ‘‘source’’ contemplated by it (La Costituzione 126). Still more recently, 
Sperduti (Norme giuridiche primarie 12) maintained that ‘‘primary’’ or ‘‘ fundamental’’ 
norms ‘‘inelude, and only consist of one or more norms concerning legal production.’’ 

89 One does not find a distinction of this kind in writers who have thoroughly under 
stood the nature of jus non scriptum. Vittorio Scialoja, p.es., ‘‘Sulla teoria della in 
terpretazione delle leggi,’’ Note in Studii giuridici dedicati e offerti a F. Schupfer, 
Pt. III, p. 306 (Turin, 1898), speaks of this law as ‘‘a tacit fundamental law, which 
is an immediate emanation from ordered social forces which can be called by the now 
traditional term of customary law.’’ He then adds: ‘‘ All written law is based on this 
customary law, because the law which governs laws can only be essentially customary.’’ 

It is particularly significant that Anzilotti, in the famous manuscripts which he added 
to his Corso di diritto internazionale (4th ed.), Con l’aggiunta di note inedite dell’ 
autore e di un capitolo sugli accordi lateranensi, Vol. I, Opere di Dionisio Anzilotti a 
eura della S.I.0.I., p. 72, note 10 (Padua, 1955), maintained that ‘‘we must widen the 
concept of custom . . . to include what is true in the so-called necessary and constitu 
tional law of international Society.’’ Referring then to Raestad’s work, ‘‘ Droit 
coutumier’’ et ‘‘principes généraux’’ en droit international, Anzilotti refers to the 
latter’s idea that there is no difference between customary law and general principles, 
‘because general principles and the legal constitution have usage as their foundation,’’ 
and he therefore deduces that it is proved ‘‘once more that one can give a wider mean 
ing to the idea of custom in order to include the new general principles, in the sense 
of principles given with the constitution of the society in question.’’ As for Raestad, 
he confirmed in a later posthumous work, La philosophie du droit international public 
75 (Oslo, 1949), the idea of the fundamental unity of general principles and interna 
tional customary law. 

Giuliano (La comunita internazionale 179) points out quite rightly how, in writers 
who make a distinction between international customary norms and those other super 
ordered norms which they call by different names, there is no ‘‘safe criterion of dis 
crimination’’ between the two categories of norms. Again, according to this writer 
(p. 176), the adoption by many of the difference in name would in some way be a con 
sequence of the necessity of making at least some fundamental norms of international 
law independent of the rigid scheme ‘‘of a source outside the consciences of the sub 
jects’’ into which legal thought has more and more forced its representation of the 
“‘social factor which creates so-called customary law.’’ However, historically, the idea 
of the so-called constitutional or fundamental principles was previous to the rigid 
forms of that description of custom as a law-creating procedure, based exclusively on 
the material element of usus to which Giuliano refers. Rather, that idea represents the 
slightest recognition of a logical necessity which legal thought, though restrained by 
the persistence of some canons of positivist derivation, could not deny altogether. If, in 
doing this, legal thought did not go so far as to include all jus non scriptum in the 
field of norms recognized as not produced by legally predetermined law-creating proc 
esses, but wished rather to make a clear separation between primary law on one side 
and customary law on the other, this seems simply to have been because of the difficulty 
of taking all at once such a vastly important step away from principles and ideas 
which previously had been almost entirely unquestioned. 
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based on a difference they claim between the two processes of formation, 
but it does not stand up to a critical examination. This is not the place 
to discuss the question whether in the vast field of jus non scriptum one can 
introduce, more or less legitimately or usefully, some distinction, e.g., with 
reference to its greater or lesser universality *° or its different content, yet 
founded on criteria which have nothing to do with the way in which the 
norms were formed.” It is, however, important to point out that no 
distinction can be based on the supposed fact that so-called primary or 
fundamental norms are not produced by legally anticipated and organized 
law-creating facts, whereas customary laws are, and that these last should 
be considered as secondary norms ‘‘laid down”’ by a law-creating process 
specially provided by one of those primary norms.*? The writer has al- 


90 As has already been observed (Scienza giuridica 90, note 1), logically there is 
nothing to prevent us from admitting the existence of particular norms, besides the 
general ones, within the framework of customary norms. But logically there is nothing 
which forces us to think that these eventual particular customary norms must have a 
different origin from that of other norms of jus non scriptum, and in particular from 
that of the primary norms of the order. The need that Sperduti had felt for this (La 
fonte suprema 159 ff.) derived solely from the fact that he still conceived both types of 
norms as being the product of specific law-creating facts; hence his preoccupation 
that the process of legal production of primary norms should be suitable only for the 
production of absolutely universal norms. If we think of both types as having ne 
specific legal law-creating fact as their origin, it is clear that the eventual presence 
besides norms which are shown to be universally valid in practice, of norms which prov 
to have force only in a narrower sphere, would present no difficulty and would cause 1 
need for a hierarchical differentiation. 

91 The irrelevance, for the problem of existence of international unwritten norms ’ 
of a distinction based on their content has already been pointed out by Barile, La ril 
vazione 161 f., who has also noted how international practice makes no distinction bk 
tween principles and customs in the case of norms of international jus non scriptum. 

Bentivoglio has given his approval to a distinction based on the content of norms 
which aims at specifying, within the vast framework of unwritten international law 
‘‘a group of fundamental principles which give a clear expression of the essence and 
function of the order.’’ ‘‘Interpretazione del diritto e diritto internazionale,’’ 
Pubb. dell’Univ. di Pavia, n. 119 (1953), p. 254 ff. It should, however, be made clear 


that according to this writer too the distinction he admits does not assume importance 
for the problem of the formation of norms of international unwritten law. In fact 
Bentivoglio also agrees with the idea that all universal international law is a la¥ 
whose existence cannot be traced back to any qualified source of legal production. 

®2 The idea that one of the ‘‘primary’’ or ‘‘constitutional’’ norms of the interna 
tional order anticipates and organizes custom as a specific ‘‘legal law-creating fact’ 
of that order, is to be found in the Italian school of thought, for example, in Fedozz! 
‘*Introduzione al diritto internazionale e parte generale,’’ in 1 Trattato di diritto inter 
nazionale per cura di P. Fedozzi e 8. Romano 43 (2d rev. ed., Padua, 1933) ; Balladoré 
Pallieri, Diritto internazionale 17, 20; Sperduti, La fonte suprema 209 ff., and Norme 
giuridiche primarie 12 ff., 24, note; Quadri, Diritto internazionale 81, 95; Monaco 
Manuale di diritto internazionale pubblico e privato 48 ff. (Turin, 1949). 

It is significant that if the writer from whom more or less all of those mentioned took 
the idea of the existence of ‘‘fundamental or constitutional principles’’ in the inter 
national community, that is, Romano, in his Corso di diritto internazionale 31 ff. (4th 
rev. ed., Padua, 1939), places a distinction between those principles and customary 
law, he bases this distinction exclusively on the fact that these principles were 20 
formed gradually like customary law, but arose at the setting up of a community. He 
therefore has no thought of subordinating customary law to constitutional principle 
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ready had occasion to point out elsewhere how wrong it is to raise to the 
value of supposed moments of an imaginary legal law-creating process 
those so-called elements of custom which are nothing but the external data 
by which the existence and efficacy of a customary norm can be recognized, 
since it is a norm which is not otherwise manifested. And we saw then 
how attempts to present and describe custom as a ‘‘legal law-creating 
fact’’ had failed, and had been destined to fail.** One could add—and this 
is of importance to our study—that the error of excluding customary law 
from the field of law which is recognized as not being derived from legally 
pre-established law-creating processes, is still more obviously confirmed 
when one remembers that, in order to be able to recognize customary norms, 
legal science uses, and can only use, that same inductive method which it 
employs to establish the existence of those so-called primary or fundamental 
norms. This is generally the only method it can use in the case of all jus 
non scriptum.** 


so that one of these should anticipate custom as a law-creating legal fact creating 
secondary norms. Romano, unlike some of his followers, is really consistent in his 
conception of customary law as having an ‘‘almost unconscious and therefore in 
voluntary’’ origin, or (Corso di diritto costituzionale 357 (7th rev. ed., Padua, 1943)), 
‘fas a norm spontaneously formed without a particular act of will.’’ This is a con- 
ception which logically excludes the possibility of inserting the idea of a special law 
creating fact, legally anticipated and organized, whose task is to produce customary 
norms. 

A similar idea of customary law is to be found in Esposito, ‘‘Il controllo giurisdi 
tionale sulla costituzionalita delle leggi in Italia,’’ estr. dalla 5 Riv. di dir. processuale 4 
(1950, No. 4), who speaks of a ‘‘spontaneous rise and fall of legal rules in the field of 
custom, despite all the prohibitions of written law.’’ Carnelutti (Teoria generale 34) 
says expressly that the customary formation of legal norms is purely ‘‘natural’’ and 
not ‘‘artificial’’ as is that of positive laws. Further afield, Olivecrona, Law as Fact 
61 f. (Copenhagen-London, 1939), states that traditional customary law is not ‘‘ formally 
constituted,’’ and ‘‘is to a large extent developed more or less unconsciously.’’ 

% Scienza giuridica 84 et seq. On the difficulties which writers encounter in their 
effort to ‘‘make the action from which international customary law must have sprung, 
correspond with a process with more or less definite characteristics,’’ see also Giuliano, La 
comunita internazionale 174 ff. 

Sperduti (Norme giuridiche primarie 22 ff., note 22), wanted to make a final attempt 
a8 saving the idea that custom can be represented as a fact of legal production by 
imagining that the fact itself was a psychical creative action, though involuntary, whereby 
the conscience of the members would operate, so creating norms of law, because of a 
primary legal norm which would anticipate this action as a ‘‘source.’’ 
formation of a norm in the conscience of the members of the social body, on which 
Sperduti bases his argument, can be a psychical concrescence. But this does not allow for 
it to be transformed into a psychical action which will ‘‘create’’ the norm in question. 
As I have already had occasion to make clear elsewhere, the birth of something cannot 
be presented as an action which will bring about this birth itself. 

% The old expression ‘‘ jus non scriptum,’’ usually applied particularly to custom, 
did not mean a type of norm that was materially not written, so much as the type of 
norm which, not having been manifested by an appropriate creative act, can only be 
recognized as existing by the outward manifestations of its functioning in the con- 
science of members of the social body. Giuliano, in La comunita internazionale, op. cit. 
179, observes correctly that also the ‘‘other norms of fundamental or constitutional or 
natural principles could only be recognized as existing on the basis of an analysis of 
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All these difficulties which legal thought encounters, despite the renewal 
of some points of departure, while trying to clarify the question of the 
different ways in which the law in force can be formed, and that of the 
essential distinction which must be established concerning them, all derive 
in the last analysis from the unresolved contradiction between two, or 
rather several ideas of ‘‘positive’’ law, and from which no definite choice 
has really been made. Despite assertions to the contrary and a professed 
agreement with different and broader conceptions of ‘‘positivity,’’ the 
fact is that in practice it is impossible to give up completely an idea which 
is opposed to older tradition but firmly established by the profound in- 
fluence of legal positivism. According to this idea all law in force is 
‘*nositive’’ also in the sense of law ‘‘laid down,’’ and that legality, rather 
than being a quality which certain norms are recognized as having be- 
cause of certain specific characteristics of their structure and function,® is 
a character conferred on them by their origin, by their necessarily having 
been laid down. Until we are finally free from this idea, it is inevitable 
that we should end up by considering a purely material and not ‘“‘legal”’ 
‘‘laying down’’ as the determining factor of legality—and the fact that 
this ‘‘laying down’’ is carried out by one body rather than another, and 
takes place in this way rather than in another, obviously takes nothing 
from the arbitrariness of the conclusion—unless we are satisfied with merely 
postulating the premises of our deductions or a no less arbitrary assump- 
tion of them by a metajuridical sphere. 

The profound though sometimes unconscious effect of the above-men- 
tioned idea on even the most modern thought is proved by the attitudes of 
those writers of recent Italian internationalist works who have clearly 
repudiated the classic idea of ‘‘positive’’ law, and have proceeded along 
their own lines to a redefinition of ‘‘positivity’’ which aims at eliminating 
every link with the idea of ‘‘jus positum.’’ Sperduti, for example, recog- 
nizes, as we saw, the existence of a small nucleus of primary and funda- 
mental international norms, the first of which would be that which would 
confer the value of a legal ‘‘source’’ on the customary law-creating process. 
This nucleus is extremely small; and yet its positivity should not be 
doubted, even if it were proved that they were primary norms which had 
not been ‘‘laid down,’’ since we know that the author gives a different 
meaning to this term. Despite this, however, he himself cannot give up 
the search for a source for a supreme law-creating fact even for these norms 
This, he feels, can be found in the ‘‘ process whereby international society is 


fact and of international practice.’’ More recently, the impossibility of establishing 4 
distinction between customary norms and general principles, because of the identity 
of the procedures which the international judge follows in both cases, has been il 
lustrated by Barile, La rilevazione, op. cit. 159 f. 

95 It had already been pointed out that the characterization of certain norms as leg@l 
norms must be based on the typical aspects of their way of operating, in Lezioni 
diritto internazionale 7 (Milan, 1949-50), when the author indicated the specific value 
attached to the facts of social life by legal judgment as the element which distinguishes 
the legal sphere from those judgments of another nature. This idea has since bee? 
made clear and further developed in Scienza giuridica, op. cit. 69 ff. 
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fundamentally organized, itself laying down the highest principles of its 
own legal system,’’ which he defines as a ‘‘pre-legal custom’’ as opposed 
to the other subordinate source of the customary norms, which he calls 
“legal custom.’’** This search for a supposed legal process creating 
primary norms ends, therefore, with the determination of a typically pre- 
legal fact which—apart from any other consideration—cannot, because of 
its very nature,*’ be used to prove that the norms ‘‘ produced’’ by it are rules 
of law. The continued need for finding a ‘‘supreme’’ source can, therefore, 
only have been felt because of the persistence, in spite of everything, of 
some kind of idea that norms whose legality and positivity are affirmed on 
other grounds can become more ‘‘legal’’ and more ‘‘positive’’ if it can be 
established that they were also ‘‘laid down’’ by some creative organ. For 
his part Quadri defines ‘‘primary’’ law, which has a position of ‘‘pre- 
eminence of force’’ over all other international legal norms, as ‘‘positive’’ 
law which must, however, be clearly distinguished from ‘‘jus positum.’’ * 
However, he still thinks it indispensable, in order to explain their legal 
validity and efficacy, to make these primary norms depend on a ‘‘will,’’ a 
‘‘decision’’ of the social body, on what is substantially a ‘‘laying down’’ on 
the part of a supposed ‘‘supernational Authority.’’ In fact he speaks in 
this way of these norms as having been ‘‘laid down directly by the social 
body.’’ However suggestive, this is no more than a “‘fictio,’’ and, since 
it still only leads to the indication of a purely pre-legal fact, it can be of 
no use, for the reasons I have already stated, as a premise from which to 
““deduce’’ the ‘‘legality’’ of primary norms. If the writer falls back on 
it, it is because he is convinced that legal nature must be conferred on a 
norm by its having been decided and willed by a definite authority.” 
Here it is obvious that the much criticized ideas of traditional positivism 
are taking their revenge. Finally, even Giuliano does not entirely escape 
the influence of the idea of the ‘‘laying down’’ of all law by some ‘‘creative 
organ.’’ This writer pointed out a while ago that for the more general 
legal principles of the international order there is no ‘‘real process of 
laying down, of production’’ and that their legal value does not derive 
from their ‘‘having been laid down by a definite process on which a legal 
norm has conferred this power.’’?°° And he also saw the inconsistency of 


*6La fonte suprema, op. cit. 212 f. In order to remain faithful to these ideas, 
Sperduti, in his latest article, ‘‘Norme giuridiche primarie,’’ loc. cit. 16, has recourse 
to a use of the word ‘‘source’’ with which even he does not seem entirely satisfied. 

*7 As we saw, the fact that primary norms belong to the legal system is determined, 
according to Sperduti, by inference from other norms of the legal system for which they 
form the necessary premises. 

%8 Diritto internazionale, op. cit. 79, 88 f. 

* The writer openly states this (ibid. 26) when he asserts that the legal norm is only 
the outward manifestation of the phenomenon of the authority of social power. 
Sperduti, Norme giuridiche primarie, op. cit. 16 f., criticizes Quadri’s idea of a ‘‘ will 
of the social body.’’ But even reduced to a mere metaphor, as Sperduti would like, 
the idea of a ‘‘social will,’’ while serving no useful purpose, could be the cause of mis- 
understanding. 

: 100M. Giuliano, ‘‘Considerazioni sulla costruzione dell’ordinamento internazionale,’’ 
mm Comunicazioni e studi dell’Istituto di diritto internazionale e straniero dell’Uni- 
versita di Milano, Vol. II, p. 201 (Milan, 1946). 
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discriminating, as some would have liked to do, between those supreme 
principles and the rest of general customary law. And yet despite this, 
Giuliano then yields to the temptation of attributing a source, even though 
not legally anticipated, to those principles and to those customary norms. 
In order to do this he tries to present as a source, as a creative organ of 
international norms, the ‘‘consciences of the members of the whole interna- 
tional community’’; or a ‘‘manifestation’’ of them; or again the interna. 
tional community itself, seen as a whole, as an organ of a general character 
which ‘‘formulates judgments of legal value,’’ as opposed to the productive 
organs in which norms are formulated by only some of their members; or, 
finally, ‘‘the direct and immediate formulation of judgments of legal value 
by the community as a whole.’’*** To imagine an organ of this kind as an 
organ which can produce law is, once more, nothing but a fiction, as dan- 
gerous as all fictions. At the same time it is of no use to legal science, like 
all other attempts to return to imaginary non-legal sources. Furthermore, 
it is a conviction that contradicts the idea which the same writer has ex- 
pressed: that the general norms of the international legal order are the 
‘*opinions,’’ the ‘‘legal convictions’’ of the international community taken 
as a whole:?°? someone who is convinced of something does not create or 
produce his own conviction, he simply has it. The fact that, in spite of 
this, Giuliano felt the need for this fiction proves that his rejection of the 
traditional idea of positivity is less fundamental than it might appear, and 
that the idea that the essence of positivity cannot altogether be detached 
from a creation of law by a definite productive organ, from its being ‘‘laid 
down’’ by a body—though this body may be society—still continues to 
influence him. It is bound up with the whole conception of law as ‘‘ having 
been’’ produced by society, and linked to the premise—which cannot be 
eliminated when one identifies ‘‘positivity’’ with ‘‘sociality’’ as Giuliano 

does—of the necessarily ‘‘positive’’ nature of all existing legal norms 

And so this idea prevents that writer from taking the final step, from 

recognizing unhesitatingly that there are norms, existing and in force, 

101 See, respectively, La comunita internazionale, op. cit. 162, 166, 174, 181, 226, 229 
Similarly, in connection with ‘‘general principles of law recognized by civilized 
nations,’’ Giuliano specifies as their ‘‘ technical sources’’ ‘‘these same human societies 
organized as States.’’ 

102 Already in Scienza giuridica 81, this writer had occasion to point out that 4 
reference to the conscience of the members of the social body can only be legitimate if 
this conscience is considered not as a ‘‘source’’ but as the ‘‘seat’’ of the norms, th 
place in which they are born, live and die, where they are written ideally even thoug> 
they are norms of ‘‘ jus non scriptum’’; on condition, that is, that the reflexive meat 
ing of ‘‘conscience’’ is not confused with the active meaning of ‘‘creation’’ or ‘‘a} 
proval.’’ It is obvious that one can speak of the ‘‘spontaneity’’ of the formation of 
certain norms only if one sets aside any idea of their being produced or formulated 
either by this society as a whole, or by the conscience of its members. Spontaneous 
formation, production and formulation are words which naturally exclude each other. 
Giuliano particularly stressed the fact that the ‘‘formation or rejection of gener 
international norms’’ is a ‘‘spontaneous and natural phenomenon,’’ in his most recet! 
book: I diritti e gli obblighi degli Stati. Tomo primo: L’ambiente dell’attivité 
degli Stati, in Trattato di diritto internazionale (dir. da G. Balladore Pallieri, & 
Morelli, R. Quadri, sez. prima, Vol. ITI, Padua, 1956), p. 39. 
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which differ from the others, not because they were produced by a source 
different from and superior to the law rather than anticipated by it, but 
because they are norms which have no ‘‘source’’ of any kind, which grew 
up in the conscience of the members of society without having been 
‘“‘produced’’ or ‘‘formulated’’ by any body, and whose nature can only be 
recognized in its different aspects when this fact has been realized. 

It must be said that that part of modern international legal thought which 
likes to assert, often quite rightly, the ‘‘sociality’’ of law, is in danger, 
though to a different degree according to different authors, because it has 
not entirely rejected the idea of legality left behind by positivism. This 
is the danger of falling into a different, but not dissimilar, error from that 
of the statalist positivism, which it has often effectively opposed. It is 
not enough, after having proved that a definition of law as the will of the 
state or as all the laws created by the state, is wrong, simply to substitute 
for state a society more or less artificially personified. One must recog- 
nize that legality is not a quality conferred on norms because they were 
laid down by a given body, whichever that may be. What is of real value 
in the statement of the sociality of law is that law, as a social phenomenon 
—and ‘‘phenomenon’’ does not mean ‘‘product’’—is manifested and 
operates in the life of society and that therefore one must look for it in 
society, and consider and understand it in relation to society and its needs. 
But this does not mean that ‘‘sociality’’ is the reason for ‘‘legal nature,’’ 
that law is law because it is ‘‘created’’ by society, or because it is ‘‘the 
will of the social body’’ even in a metaphorical sense. One cannot say 
that society confers legality on its own norms * or, even if these norms are 
legal, that it is because society and its members want and consider them 
as such.*** Legality is an attribute conferred, not by society or by any 


108 The fact that ‘‘social forces’’ cause its legal system to operate in society does not 
justify the inference that ‘‘it is society which confers legality on its system of legal 
organization,’’ as Sperduti states, Norme giuridiche primarie, op. cit. 27. Whatever 
the idea which the author intended to express by this statement, this last idea certainly 
lends itself to ambiguity. To indulge, as he does, in such statements as ‘‘it is society 
which creates law’’ (p. 30), or in the use of the metaphor of law as an emanation of 
the will of the social body, confirms the reality of the danger just mentioned, as do some 
of Giuliano’s expressions recalled above, and some of Quadri’s, which go even further. 

104In his Considerazioni sulla costruzione dell’ord. int., op. cit. 186, Giuliano had 
described legality as a force given to certain norms by the ‘‘conviction of the members.’’ 
A reference to this subjective and ‘‘ideological’’ element was therefore enough to per- 
mit a distinction to be made between legal norms and other social norms. It would seem 
that this idea has been abandoned by the author in the second part of his next study, 
La Comunita internazionale, op. cit. 222 f., where one finds him accepting the idea that 
what makes the legal system different from other systems of social norms lies ‘‘only in 
the speciality of the values, or—if you prefer—the meanings, which legal judgments 
attribute to the social behaviour in question.’’ To say this is to admit that these judg- 
ments are characterized as judgments because of an objective element inherent in them, 
and not because of a merely subjective conviction of the members of the social body. 
However, some doubt still remains as to whether Giuliano has in fact abandoned the 
first idea, since he seems to restate it more recently in Norma giuridica, diritto sog- 
Settivo e obbligo giuridico (Pubbl. della Fac. di giur. dell’Univ. di Modena, No. 84, 
1952), p. 21, note 3. 
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other real or fictitious creating body, but by human thought which reflects 
on social phenomena; it is an attribute which is reserved for a certain 
category of norms, for a given group of judgments which it meets in social 
life, because they, and they alone, are found to possess as a whole definite 
objective characteristics. In other words it is legal science which, by 
discovering these characteristics and observing how they differ from those 
of other categories of judgments, which are also social, and present, and 
operating in the life of society, picks out the category of judgments in 
which it finds these characteristics and qualifies it as legal. The reason 
for their legality and their being qualified as norms of law lies in the 
objective presence of these characteristics, which legal norms reveal in 
their structure and in their common functioning: not in an imaginary 
‘laying down’’ or ‘‘creation’’ or ‘‘formulation’’ by ‘‘society.”’ 

9. The discussion contained in the preceding pages should have provided 
convincing proof of the fact that legal science—and the international 
branch particularly—must make a further effort now to free itself finally 
from the last remnants of legal positivism which are preventing it from 
making and consolidating conquests indispensable for the future develop- 
ment of scientific investigation. 

With the intention of isolating the sphere of law and distinguishing it 
from that of other orders of knowledge which was its great merit, and 
with the ambition of making only that which really can be called law the 
object of legal science, separating it clearly from everything that is only 
aspiration, subjective expression of ideal needs of justice, or no less sub- 
jective deductions from principles which are said to be rationalistic, legal 
positivism made one mistake: that of following an @ priori concept of law 
which led it to be too restrictive in tracing the boundary line. And s0 
only ‘‘jus positum’’ remained in the field of law—and sometimes not even 
that—while all law which, because it had not been positum and had been 
easily confused with non-legal elements in the past, but is still no less law 
than law which has been ‘‘laid down,’’ and contains all the essential norms 
of every legal system, without which even law which had been “‘laid 
down’’ would not be law, was excluded from it. Ross has correctly ob- 
served how this idea, that there must be no other law besides that which 
has been positively formulated, has provoked and partly justified modern 
reactions in favor of natural law against positivist theories.°°%° However, 
if these reactions have been well received in their criticism of positivism 
because of its mistake, there is no need to lose sight once more of something 
that had been usefully specified, to confuse law with non-law, thus making 


105 A. Ross, A Textbook of International Law 95 (London, 1947): ‘‘As will appear 
from the above, there is undoubtedly something right in this reaction. There are 
sources of law other than those positively formulated. Insofar one must agree with the 
naturalist theories.’’ ‘‘But this does not mean,’’ the writer adds straight away, ‘‘that 
there are also ‘natural’ (supersensual, @ priori) sources of law, but merely expressés 
the socio-psychological reality that judicial decisions, as described above, are alse 
determined by spontaneous free factors of many kinds.’’ He points out that am 
biguity of the term ‘‘positivism,’’ which can be defined either as ‘‘what is based © 
experience’’ or as ‘‘what is formally established.’’ 
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legal science take a step backwards instead of forwards in order to correct 
this mistake. On the contrary one must complete the view of the legal 
phenomenon by bringing back into the field of law the part that had been 
arbitrarily separated from it and consigned to a vague kind of limbo. 

This return to the field of law of the part which seems to be the product 
of spontaneous germination and not of will or of a ‘‘laying down,’’ must 
be carried out with the full knowledge that this law, although differently 
expressed, actually appears no less clearly and really existing and operating 
than that which was laid down by special productive organs,*®* and that it 
is therefore perfectly capable of being specified and known by legal science 
which is not a science for nothing. 

However, as this writer has had occasion to say several times, in order 
for this full acceptance of the reality and legality of spontaneous law to 
be reached, it is absolutely essential to overcome the false idea, which 
gained ground owing to legal positivism, that legality is a kind of mark 
stamped on certain norms because they come from certain sources, because 
they were created by a given body whatever body that may have been. It 
is essential to recognize that legality is a qualification which legal science 
attributes to definite opinions, to given norms according to certain specific 
characteristics of their functioning in social life, and not because these 
opinions and these norms are propositions desired by certain bodies or 
produced by certain processes. Having recognized this, it is therefore a 
question of applying to that part of Jaw which we have called spontaneous 
methods which correspond to its specific nature, and not to employ means 
which at best can only be used for law which has been laid down by special 
law-creating organs, or to hold that this law cannot be recognized by legal 
science only because these same limited methods cannot be applied to it. 
This law must be recognized for what it is: as a law which was formed 
spontaneously, following various causes and motives which have nothing to 
do with a formal process of production. There is no need to construct 
imaginary productive facts for it which are supposed to have ‘‘laid it 
down’’ wholly or partially, and then to go on perhaps to find a ‘‘founda- 
tion’’ for these productive facts in extrajuridical premises always with the 
illusion of making it still stronger. Again, one should recognize the real 
Proportions of this law without reducing them arbitrarily as if faced with 
a worrying anomaly ; one should specify the characteristics which effectively 

106 L’Esposito, Il controllo giurisdizionale, op. cit. 3, declares ‘‘that in every order 
beside the legal rules, formed within predetermined ways and limits, there exist rules 
Which are also valid and efficient that arose outside legal channels.’’ For A. P. 
d’Entréves (Natural Law, An Introduction to Legal Philosophy 67 (London, 1951)) 
‘‘Positive law does not exhaust the whole range of legal experience. There may be 
laws other than the commands of the sovereign, laws with a different structure yet 


nevertheless binding and formally perfect.’’ And he quotes as an example the ‘‘laws of 
the international community.’’ 

According to Barile, La rilevazione, op. cit. 155, ‘‘ International unwritten law of the 
Present day could be called ‘law in force’ if this ambiguous phrase were understood, 
not in the sense that this law is not an historical fact, but that it has force in its ex- 
istence as a purely legal phenomenon directly linked with the whole of historical reality 
and not bound by formally set rules.’’ 
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distinguish it from law ‘‘produced’’ by law-creating organs, and draw 
from the existence of these characteristics all the important conclusions 
to which they lead. Finally, from the return of that part of law which had 
been arbitrarily excluded from the sphere of law, one should take the corol- 
laries deriving from it which refer to the different problems or pseudo- 
problems of legal thought in general, and of international law in par- 
ticular. In fact, the writer has already had occasion to draw attention to 
the fact that spontaneously formed law, present and essential in every 
legal order, takes on much greater importance in the international order, 
since, because of the equalizing structure of international society, all com- 
mon international law is exclusively law of this nature.’ 

The final detachment of the idea of legality from that of a 
down’’ seems to be the indispensable premise for the accomplishment on 
the part of legal thought, and particularly international thought—which 
for some time has not unreasonably assumed the task of leading the reaction 
against the arbitrary restriction of the sphere of law made by positivism— 
of the above-mentioned developments. It is also necessary for the happy 
conclusion, on the basis of these, of the efforts to which legal thought has 
been directing its energies for some time. There remains the question 
whether these developments, and the premise on which they depend, can 
actually and definitely be achieved while there is ambiguity, which has 
become progressively worse, concerning the meaning and value of the word 
**positivity.’’ In the preceding pages we have been able to see at least 
some of the harmful consequences of this ambiguity. In particular, we 
have been able to realize how the two or more meanings of the term ‘‘posi- 
tive law’’ constitute a serious obstacle to the determination of the very 
character of legality. The elimination of this ambiguity is therefore also 
an essential condition: more essential than we are usually prepared to 
think when it is a question of language. 

The ways of reaching a clarification of this problem can be various 
This writer is perfectly aware that the method he prefers of keeping to th 
use corresponding to its etymology and recognized by the longest tradition 
for a definition of ‘‘positive’’ is not the only theoretically possible or 
permissible one. From the beginning the writer has said that for ‘‘posi- 
tive law,’’ as for every other expression used in speech, there does not 


laying 


107 Scienza giuridica, op. cit. 107 f. See also Giuliano, La Comunita interna 
zionale, op. cit. 228 f.; and I Diritti e gli obblighi, op. cit. Barile is concerned wit! 
an examination of some important consequences concerning problems of international 
law, which can be deduced from recognizing the ‘‘spontaneity’’ of common interna 
tional law. Barile, La rilevazione e ]’integrazione, op. cit. 144 ff., 162 ff., 191 f 
and ‘‘Interpretazione del giudice e interpretazione di parte del diritto internazional 
non scritto,’’ in Riv. di dir. internazionale, 1954, fase. 2-3, p. 168 f. See also Bert! 
voglio, Interpretazione, op. cit. 247 ff. But there are certainly numerous and Vas 
fields in which useful results may be obtained from a correct view of the characteristits 
of general international law as those of a spontaneously formed law. Note should & 
taken of the recent agreement of Sperduti, Norme giuridiche primarie, op. cit. 19 f., 
some corollaries established for this recognition, particularly concerning the final 
elimination of the so-called problem of the ‘‘foundation’’ of law, especially that of 
international law. 
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exist a ‘‘true’’ or a ‘‘false’’ meaning, so that one must be adopted and the 
other repudiated. The only really indispensable thing is to see that the 
recognized use is as defined and unequivocal as possible not only in the 
scientific language of each writer, but also within legal thought in general 
and the international branch in particular. 

However, there is nothing to prevent one, on principle, from severing all 
links with etymology and tradition, and using the term ‘“‘positive law’’ as a 
synonym for ‘‘law in force,’’ that is, as indicating all that law which ex- 
perience reveals as having been historically accomplished, and making an 
effective part of one of those legal systems which live within the various 
existing human societies.’ If this way were followed it would obviously 
be permissible, and even necessary, to conclude that even legal norms which 
had been formed spontaneously, rather than through the action of special 
creative organs, and revealed by a convincing variety of outward mani- 
festations to be existing and operating in a determined society, and as be- 
longing to its legal system, were also norms of ‘‘positive law.’’ But in 
this case it would be necessary, on the other hand, to exclude most strictly 
the use of the same term ‘‘positive law’’ to indicate, within existing law, 
law which had really been ‘‘laid down’’ and produced by given law-creat- 
ing legal organs, and another adequate and unambiguous term would have 
to be found to indicate this law. Above all one must not give in to the 
idea of seeking a ‘‘laying down’’ of law which was not ‘“‘laid down’ 
merely because it is qualified as positive, or to all those other ideas which 
are consequences caused by the contemporaneous attribution, consciously 
or unconsciously, of a variety of different meanings to the same word. 
And however much one is warned, this certainly is not easy. In fact we 
have been able to see how difficult it is, even for those authors who propose 
to do so, to free oneself entirely from the influence of a use which has been 
universally accepted for so long and which has, furthermore, the attraction 
of an etymological derivation in its favor. If it is eliminated on one side, 
it almost inevitably blossoms out on the other, often in the less apparent but 
certainly no less important guise of its consequences. And the idea of 
looking for the ‘‘source,’’ the body, and the creative organ, even for that 
law which really arose independently of any source, continues to be a 
subject for serious study on the part of legal thought. 

For this reason it seems that, in order to attain the necessary clarity of 
language, other ways must be preferred to that already suspect way of 
changing the traditional meaning of the terms employed. If one preferred 
one could entirely eliminate the use of the adjective ‘‘positive’’ and divide 
“law in foree’’ into norms of spontaneous formation and those produced 
by legal law-creating organs. Or else, if it was felt to be wrong to give 
up this ancient and widely accepted term, the most correct and simple 
way would be to go back to traditional terminology and speak of ‘‘ positive 

108 Sperduti has expressly shown his preference for this solution in the end, Norme 
giuridiche primarie, op. cit. 29 f. The analysis of legal thought which is carried out in 
po Preceding pages could perhaps persuade this writer that his way of understanding 


““positive law’? does not in fact correspond with ‘‘that which has always, or generally, 
been understood.’? 
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law’’ only in the sense of ‘‘jus positum,’’ to point out clearly that there 
exists a distinct difference between the ideas of ‘‘positive law’’ and ‘‘law 
in force,’’ and to bring within the larger field of the latter the distinction 
between ‘‘spontaneous law’’ and ‘‘positive law.’’ ** 

However that may be, it is obvious that the adoption of one or other 
solution by linguistic use is not an end in itself; it is only a necessary 
measure to eliminate ambiguity in language itself and to obtain more 
easily those conditions which indeed are indispensable to anticipated de- 
velopments in the scientific investigation of the legal phenomenon, and in 
particular the international one. 

The essential thing is, as emphasized above, that the idea of legality 
should be detached from that of ‘‘laying down’’: that when it has to be 
ascertained whether a norm is legal and in force, it should no longer be 
held that it is indispensable—and sufficient—to find a ‘‘source’’ for that 
norm, to determine a body which has laid it down through some procedure; 
that we should be finally freed from the conviction that, in this sense at 
least, all law in force must necessarily be ‘‘ positive.’’ 

Let it be clear that such an indispensable step implies nothing that could 
worry anyone. Once having taken it, we should certainly not go on the 
road back to positions we have already passed. Rather, the explicit 
recognition of the fact that a part of law in force is law of spontaneous 
‘*formation’’ constitutes just that indispensable correction, that perfecting 
of legal positivism, which can serve to eliminate attempts at a return to 
natural law and allow for the further evolution of legal thought in an 
entirely and purely scientific direction. It can never be repeated enough 
that law of spontaneous formation is no less really existing, nor less certain, 
nor less valid, nor less observed, nor less effectively guaranteed than that 
laid down by specific law-creating organs. It is rather the very spon- 
taneity of its origin that is the reason for a more spontaneous, and there- 
fore a more real, observance. 

By recognizing that not all law in force, and therefore not all ‘‘inter- 
national’’ law in force, is law laid down by special law-creating facts, 
and even that the most important part of that order is not, therefore, of 
positive but of spontaneous formation, the science of international law is in 


109 This solution, which the writer prefers, has also been followed in the most recent 
Italian international thought by Barile, La rilevazione, op. cit. 146, note 8. According 
to him, ‘‘ The expression ‘ positive’ law . . . indicates that part of the law in force which 
having been formally laid down by a social will, whether by that of a dominant group or 
the will of the parties in a convention, ean be in contrast with non-positive law, because 
of its content, but was formed spontaneously in the conscience of the members of a given 
organization.’’ Elsewhere (Interpretazione del giudice, op. cit. 168 ff.) the same 
writer often uses the expression ‘‘ formally laid down law’’ as a synonym of ‘‘ positive 
law’’ and the opposite of ‘‘spontaneous law.’’ This expression is correct and legitimate 
in itself. The only danger is that it may suggest the idea—which we have seen will: 
ingly played with by others—of the existence alongside law ‘‘ formally laid down’’ of 
a law which has not been ‘‘ formally laid down’’ with the natural consequence that we 
are presented with ‘‘layings down’’ and ‘‘sources’’ which are not formal, not legally 
anticipated. These are in fact ideas which have no place in legal science, and a return 
to them is contrary to the clarification which we are seeking. 
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no danger of seeing the value and importance of its object of study 
diminish, or of furnishing an argument for the very superficial charges of 
non-legality or imperfection which are sometimes hurriedly made against 
the international legal phenomenon by followers of other disciplines. On 
the contrary, by aiming at this indispensable clarification, the science of 
international law can render a very great service to these other disciplines, 
by helping them to lay the foundations of a better understanding of the 
legal phenomena which they study. Where Italian international thought is 
concerned, the above-mentioned recognition, far from representing a break 
with or a deviation from the very united line of its development, only 
constitutes a logical and natural development, and a necessary premise for 
the further progress of that thought, so rich in important contributions, 
which started about forty years ago. 
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RESEARCH ON THE GENERAL PRINCIPLES OF LAW 
RECOGNIZED BY CIVILIZED NATIONS.* 


OUTLINE OF A NEW PROJECT 
By Rupo.r B. ScHLESINGER 


William Nelson Cromwell Professor of International and Comparative Law, 
Cornell Law School 


Among students of international law it is no secret that the concrete 
determination and formulation of the general principles of law recognized by 
civilized nations is a task hardly begun. This paper is intended to show 
that the task is important, perhaps more important than any other to which 
the collective wisdom and experience of scholars trained in comparative 
law can be devoted, and that the colossal magnitude of the task should 
not discourage us from making a beginning. It further aims to call atten- 
tion to a specific project now under way which is designed to constitute a 
systematic beginning, or at least to determine the feasibility of the attempt.’ 


I 


Article 38 of the Statute of the International Court of Justice provides, 
in its clause 1(¢c), that the Court applies ‘‘the general principles of law ree- 
ognized by civilized nations.’’ In that Court and in other international tri- 
bunals, the general principles of law recognized by civilized nations con- 
stitute one of the sources of international law. In countless cases, inter- 
national courts have referred to this source of international law, and have 
invoked the general principles as a basis for their decisions.* But if we 
read the opinions, we look in vain for an answer to the question: How did 
the Court know that the particular rule or principle it relied on was in 
fact a general principle of law recognized by civilized nations? In case 
after case, the judge writing the opinion simply expressed a hunch, a huneh 
probably based upon the legal system or systems with which he happened to 
be familiar. As Dr. Schwarzenberger emphasizes in his foreword to 

* This paper was prepared for the Colloquium on The Rule of Law in Oriental Coun 
tries, held under the auspices of the International Association of Legal Science in Chi 
eago, Sept. 12-16, 1957; it formed part of the concluding remarks made by the author 
as Chairman of that Colloquium. 

1 For some references to earlier efforts to formulate certain ‘‘general principles,” 
especially in the area of human rights, see below, pp. 750-751. 

2 The cases have been collected by Cheng, General Principles of Law as Applied ») 
International Courts and Tribunals (1953), passim. See also Lauterpacht, The Fune 
tion of Law in the International Community 115 ff. (1933); idem, Private Law Sources 
and Analogies in International Law $§ 28, 29 (1927); Verdross, ‘‘Les Principes Géné 
raux du Droit dans la Jurisprudence Internationale,’’ 52 Hague Recueil 191 (1935), 
especially at 230 ff. 
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Dr. Cheng’s useful monograph on Article 38, it is not the fault of the 
judges that they have to resort to such an unscientific method.’ Nor is 
it the fault of those teaching and practicing international law. It is the 
comparatists, Dr. Schwarzenberger points out, who thus far have failed 
to give any concrete answers, based on comparative research, to the ques- 
tion: What are the general principles of law which are recognized by 
civilized nations? * As long as concrete answers to this question are lack- 
ing, there is necessarily a gap in the structure of public international 
law, a gap which can be filled only by those who have learning and ex- 
perience in what is commonly called comparative law.® As comparatists, 
we are thus called upon to make a major contribution to the development 
of international law. The potential magnitude of this contribution has 
been emphasized by teachers and practitioners of international law, who 
point out that the ‘‘general principles’’ mentioned in Article 38, if they 
can be concretely established, are a primary source, often the only source 
of international law in the absence of an applicable treaty.® 

Even if there is a treaty, its interpretation may require the application 
of general principles of law recognized by civilized nations.’ This is 
particularly true of the numerous treaties which employ broad language 
such as ‘‘freedom of access to the courts’’ or ‘‘most constant protection 
and security for their persons and property.’’ As an example, the Peace 
Treaties of February 10, 1947, may be cited. They include provisions 
obligating the governments of Italy, Bulgaria, Rumania and Hungary 

8 Cheng, op. cit., Foreword by Schwarzenberger at XII. 

Other authors have expressed similar views. See Schlesinger, ‘‘ Teaching Compara 
tive Law: The Reaction of the Customer,’’ 3 A. J. Comp. Law 492, 497-498 (1954) ; 
Gutteridge, ‘‘Comparative Law and the Law of Nations,’’ 21 Brit. Yr. Bk. Int. Law 1 
(1944); Vallindas, ‘‘General Principles of Law and the Hierarchy of the Sources of 
International Law,’’ in Grundprobleme des Internationalen Rechts: Festschrift fiir 
Jean Spiropoulos 425 at 428 (1957); Wehle, ‘‘Comparative Law’s Proper Task for the 
International Court,’’ 99 U. of Pa. Law Rev. 13 (1950). 

$’For an example which, although limited to a single point, shows what could be 
achieved by proper use of the comparative method, see Aréchaga, ‘‘Treaty Stipulations 
in Favor of Third States,’’ 50 A.J.I.L. 338, 346-349 (1956). 

6See Briggs, The Law of Nations 45 ff. (1952); Haerle, ‘‘ Les Principes Généraux de 
Droit et le Droit des Gens,’’ 16 Rev. de Droit International et de Législation Comparée 
663 (1935); Kraus, ‘‘Revision of the Peace Treaties ex aequo et bono,’’ 1 New Com 
monwealth Quarterly 33, 42 (1935); Verdross, loc. cit. (note 2 above), at 191; Visscher, 
“Contribution & 1’Etude des Sources du Droit International,’’ 3 Recueil Gény 397 
(1936). 

With special reference to the present Suez Canal dispute, and the waters of the Indus 
Basin, see Laylin, ‘‘ Principles of Law Governing the Uses of International Rivers,’’ 
especially at pp. 13-14 of the advance print; Finch, ‘‘ Navigation and Use of the Suez 
Canal’? (both addresses before the 1957 Annual Meeting of the American Society of 
International Law, printed in the ProceepinGs of that meeting) ; Huang, ‘‘Some Inter- 
national and Legal Aspects of the Suez Canal Question,’’ 51 A.J.I.L. 277, 296, 307 
(1957), 

"See Makowski, ‘‘L’Organisation Actuelle de 1’Arbitrage International,’’ 36 Hague 
Recueil 360-361 (1931); Mann, ‘‘Interpretation of Uniform Statutes,’’ 62 Law Quar- 
terly Rev, 278 (1946) ; Salvioli, ‘‘La Corte Permanente di Giustizia Internazionale,’’ 15 
Riv, di Dir. Int. 11 (1923); Vallindas, ‘‘ Autonomy of International Uniform Law,’’ 8 
Rey. Hellénique de Droit Int. 8, 10 (1955). 
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to secure to all persons under their jurisdiction . . . the enjoyment 
of human rights and of the fundamental freedoms, including freedom 
of expression, of press and publication, of religious worship, of po- 
litical opinion and of public meeting.* 


It is clear that in many situations these broad terms acquire concrete 
meaning only by reading into them the general standards of decency 
which civilized nations recognize in their municipal legal systems, and some- 
times in collective declarations.® 

The importance of the ‘‘general principles’’ in litigation before inter- 
national tribunals is not limited to the area of substantive law. Many 
questions of procedure and evidence (often crucial questions, as shown 
by the examples cited in the footnote), which necessarily arise in treaty 
and non-treaty cases alike, are not regulated by specific provisions of 
treaty or charter; in filling the gap, an international court will expressly 
or silently resort to procedural and evidentiary principles which are felt 
to be inherent in all civilized legal systems.*° 


8 Art. 15 of the Peace Treaty with Italy, 61 Stat. 1378; Art. 3 (1) of the Peace Treaty 
with Rumania, 61 Stat. 1801; Art. 2 of the Peace Treaty with Bulgaria, 61 Stat. 1955 
Art. 2 (1) of the Peace Treaty with Hungary, 61 Stat. 2112. 

9 See notes 50-54 below. 

10 This was clearly and sweepingly recognized in The German Interests Case, 1925 
Ser. A-6 Judgments and Orders of the P.C.I.J. 19. Many cases in which this doctrine 
was applied in connection with particular procedural problems are listed by Cheng, op 
cit. (note 2 above), at 25, 26, 257-386, 387-390. L£.g.: 

Audiatur et altera pars: Arakas (The Georgios) Case (1927), Greco-Bulgarian Mix 
Arb. Trib., 7 Ree. des Décisions des Trib. Arb. Mixtes Institués par les Traités de Paix 
39, at 43-45; 

Nemo Judex in sua propria causa: Arakas case, above; Turnbull, Manoa Co. Ltd. 
Orinoco Co. Ltd. Cases (1903), U. S.-Venezuelan Mix. Cl. Comm., Ralston and Doyle 
Venezuelan Arbitrations of 1903, ete. 200 at 244 (1904); 

Jurisdiction: Mavrommatis Palestine Concession Case (1924), Dissenting Opinion by 
Moore, Ser. A-2 Judgments and Orders of the P.C.I.J. 57-60. 

The Court has the Power to Determine the Extent of its own Jurisdiction: Interpre 
tation of the Greco-Turkish Agreement (1928), Series B-16 Advisory Opinions of the 
P.C.1.J. 20; Rio Grande Case (1923), Nielsen, American and British Claims Arbitrations 
under the Special Agreement concluded between the U. 8. and Great Britain, Aug. 18 
1910, 332, at 342 (1926). 

Jura Novit Curia: Free Zones Case, (Jgt) (1932), Series A/B-46 Judgments, Orders 
and Advisory Opinions of the P.C.I.J. 138; Brazilian Loans Case (1929), Series A-20/21 
Judgments and Orders of the P.C.I.J. 124. 

Presumption of the validity of acts: Valentiner Case (1903), German-Venezuelan Mix 
Cl. Comm., Ralston and Doyle, Venezuelan Arbitrations of 1903 ete. 562, at 564 (1904); 
Friedrich & Co. Case (1902), French-Venezuelan Mix. Cl. Comm., Ralston and Doyle, 
Report of French-Venezuelan Mixed Claims Commission of 1902, 31, at 42 (1906). 

Presumption of the good faith of litigants: Lighthouses Case (1934), separate opin- 
ion of Séfériades, Series A/B-62 Judgments, Orders and Advisory Opinions of the 
P.C.1.J. 47. 

Evidence: Kling Case (1930), Opinions of Commissioners under the Convention con 
cluded Sept. 8, 1923 as extended by subsequent Conventions between the U. 8. and 
Mexico, Oct. 1930 to July 1931, 36, at 45 (1931). 

Evaluation of Evidence: Odell Case (1931), Further Decisions and Opinions of the 
Commissioners in Accordance with the Conventions of Nov. 19, 1926 and Dee. 5, 1930 
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The significance of the general principles is further heightened by the 
rapid growth in our time of the number and importance of international 
organizations and of other trans-national and often supra-national bodies 
and arrangements.'? In creating and administering these institutions, 
lawyers have to play a vital réle. International organizations cannot 
perform their functions without entering into legal transactions which 
may range from matters of headline importance to the construction of an 
office building or the purchase of a typewriter. All of these transactions 
may lead to legal disputes. Legal controversies have arisen, for example, 
between such organizations and their staff members.’* Clearly, an inter- 
national or supra-national organization will not ordinarily subject itself to 
local law for the determination of such disputes. The general counsel of 
every international or supra-national organization will testify that what is 
needed to resolve these very practical problems is the guidance of a non- 
local body of law, which very often is non-existent except for the ‘‘general 
principles.’’ Concrete knowledge of these principles is required, and at 
present badly lacking, not only for the resolution of disputes, but perhaps 
even more in order to avoid them by proper drafting of the treaties, 
charters, agreements and other documents by which these institutions are 
created and operated. 

The more drastic the powers of the organization, the more vital these 
questions become for the organization itself, for the participating govern- 
ments and, last but not least, for the individuals and companies affected. 
The European Coal and Steel Community may be cited as an example. 
Proper definition of the drastic powers of the High Authority, and crea- 
tion of a system of judicial review protecting the individual enterprise 
against abusive exercise of that power, were necessary prerequisites for 


at 62-63 (1933). 

Presumptions in Evidence: Daniel Dillon Case (1928), Mexican-U. 8. Gen. Cl. Comm., 
Opinions of Commissioners under the Convention concluded Sept. 8, 1923 as extended by 
the Convention signed Aug. 16, 1927 between the U. S. and Mexico, Sept. 26, 1928 to 
May 17, 1929, 61, at 65 (1929). 

Burden of Proof on the Claimant: The Queen Case (1872), 2 La Pradelle and Politis, 
Recueil des Arbitrages Internationaux 706, at 708 (1932). 

Res Judicata: Chorzow Factory Case (Interpretation) (1927) Series A-13 Judgments 
and Orders of the P.C.I.J. 27. 

Prescription: Gentini Case, Italian-Venezuelan Mix. Cl. Comm. (1903), Ralston and 
Doyle, Venezuelan Arbitrations of 1903 ete. 720, at 726-727 (1904). 

But cf. for a more skeptical view, Sereni, Principi Generali di Diritto e Processo 
“nternazionale (1955), reviewed by Lipstein, 31 Brit. Yr. Bk. Int. Law 522 (1954). 

11 See Jessup, Transnational Law 9, 29-34, 98-102 (1956). For a general discussion 
of the growing coverage of international law in our day see, e.g., Kunz, ‘‘ The Changing 
Law of Nations,’’ 51 A.J.I.L. 77 (1957); Friedmann, ‘‘Some Impacts of Social 
Organization on International Law,’’ 50 A.J.I.L. 475, 476 (1956). 

128ee Jessup, op. cit. 101-102; Bastid, ‘‘De Quelques Problémes Juridiques posés 
par le Développement des Organisations Internationales,’’ in Grundprobleme (op. cit. 
note 4 above), pp. 35-37, 39-40; Powers, ‘‘ United Nations Administrative Tribunals as 
Adjudicators of Disputes Arising out of Employment Contracts with International 
Organizations,’’ 54 Mich. Law Rev. 533 (1956). 
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the proper functioning of the Community.'** The lawyers who had to 
meet those problems had no international or trans-national model to guide 
them. They had to fall back on the principles of administrative law 
developed by individual nations. While using French administrative 
law as their starting point, they did not neglect to examine the admini- 
strative law of Germany and of the other participating nations; on this 
basis they were able to develop a supra-national system of administrative 
law, which, at least in its broad outline, is consistent with the funda- 
mentals of administrative law recognized in all of the participating coun- 
tries..* They were, of course, helped by the fact that all of the six coun- 
tries in question have a basically similar system of administrative courts 
dealing with questions of ‘‘ public law,’’ separate from the ordinary courts 
which determine ‘‘private law’’ cases. To establish common ground in 
an organization comprising both civil law and common law jurisdictions 
may be even more difficult; but the problem is by no means insoluble.*® 

Would it be unreasonable to expect that co-operative supra-national and 
trans-national ventures, whether regional or worldwide, would be furthered 
by the availability of a body of formulated general principles of law recog- 
nized by civilized nations? May we not assume that the existence of such 
a common core of legal precepts (and perhaps of legal techniques and 
institutions) in fields such as those of procedure and contracts would make 
it unnecessary for the lawyers in each instance to start de novo when they 
set up the ground rules? If the answer to these questions is in the af- 
firmative, then the task before us transcends the area of public inter- 
national law which we normally associate with Article 38, and assumes 
significance throughout the vast and rapidly increasing field of trans- 
national legal relations, whether or not such relations be governed by 
public international law in the traditional sense of the word.*® 

Nor is the impact of the idea behind Article 38 necessarily limited to re- 
lations and disputes of a justiciable character. Of course, if a dispute 
cannot be brought before an international court, Article 38 by its terms is 
not directly applicable. But the force of the principle which the article an- 
nounces may assert itself in other ways. The International Commission 

13 For a description of the organization and functioning of the Community see, ¢./., 
Bebr, ‘‘ European Coal and Steel Community: A Political and Legal Innovation,’’ 68 
Yale Law J. 1 (1953); Parker, ‘‘The Schuman Plan,’’ 6 Int. Org. 381 (1952); Van 
Raalte, ‘‘The Treaty Constituting the European Coal and Steel Community,’’ 1 Int 
and Comp. Law Q. 73 (1952); Vernon, ‘‘Schuman Plan—Sovereign Powers of the Eu 
ropean Coal and Steel Community,’’ 47 A.J.I.L. 183 (1953). For a discussion of th 
first case brought to the Community’s High Court of Justice see Note, ‘‘ European Coal 
and Steel Community: High Court of Justice,’’ 4 Int. and Comp. Law Q. 146 (1959). 

14 See, e.g., Bebr, ‘‘ Protection of Private Interests under the European Coal and Steel 
Community,’’ 42 Va. Law Rev. 879 (1956); Stein, ‘‘The European Coal and Steel Com 
munity: The Beginning of its Judicial Process,’’ 55 Col. Law Rev. 985 (1955). 

15 Cf. Hamel, ‘‘ Perspectives et Limites de ]1’Unification de Droit Privé,’’ in Interna 
tional Institute for the Unification of Private Law, Actes du Congrés International de 
Droit Privé tenu 4 Rome en Juillet 1950, pp. 61, 74-75 (1951). 

16 The significance of the concept of ‘‘ general principles of law recognized by civilized 
nations’’ is not even limited to trans-national transactions and relations. See Part IJ 
of this article below. 
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of Jurists,’’ in dealing with the Hungarian situation, recently expressed 
the thought 


that an appeal to the laws and basic principles of justice which are 
recognized by all civilized nations may carry weight where political 
arguments fail.** 


If we take the long view, this optimistic prediction may be true; but the 
general principles of law recognized by civilized nations can be translated 
into the pressure of world opinion only if, as a first step, some agreement 
ean be reached as to just what these principles are. 


II 


If it were possible to find and formulate a core of legal ideas which are 
common to all civilized legal systems, the effect might transcend the area 
of international law (however broadly defined) and of international or- 
ganizations, and might go far beyond the goal—even though in itself it 
is an ambitious goal—of implementing Article 38 of the Statute. Tenta- 
tively, and subject to verification by the research methods outlined at the 
end of this paper, it is suggested that establishment of such a common 
core might lead to practical results in a number of areas of legal endeavor. 

1. The history of legal systems in the last 800 years has been one of 
increasing regionalism and sectionalism.** The common law and the 
civil law became two worlds apart. Within the civil law world, the codi- 
fication movement of the last 150 years resulted in national isolationism 
and separatism.” Each nation created its own national codes. Judges, 


17 The International Commission of Jurists of The Hague should not be confused with 
another Commission of the same name established in 1955 by the International Associ- 
ation of Democratic Lawyers. See Kabes and Sergot, Blueprint of Deception 270 
(1957). 

18 Editorial entitled ‘‘ Hungary,’ 
of Jurists, I (April, 1957), p. 3. 

19 It is, of course, true that even in medieval times the law was not uniform through 
out the world. But the universality of feudal culture and of ecclesiastic influence, the 
pervasive impact of the renaissance of Roman law in Italian universities, and the cos- 
mopolitan nature of mercantile customs combined to give the law a fundament common 
to all Christendom. Later on, these unifying forces were neutralized and overcome by 
the decay of feudalism; by the Reformation; by the gradual emergence of national con- 
sciousness and national states; by the rise of the English common law, which reduced 
the influence of civil and ecclesiastical law in England and absorbed the law mer- 
chant; and finally, by the sweeping 19th-century victory of nationalism as a mass move- 
ment, which in its wake brought national codifications to the countries of the civil law 
orbit. 

20 Within each of the nation states, codification meant unification of diverse local laws. 
See, e.g., Déak and Rheinstein, ‘‘The Development of French and German Law,’’ 24 
Georgetown Law J. 551 (1936). But as between one nation state and another, the 
national codifications had the effect of impeding the interchange of legal thought and 
experience. See Schnitzer, De la Diversité et de 1’Unification du Droit 8-9 (1946); 
Schlesinger, ‘‘Teaching Comparative Law: The Reaction of the Customer,’’ 3 A. J. 
Comp. Law 492, 501 (1954). Cf. David, ‘‘Die Zukunft der Europaeischen Rechtsord- 
hungen: Vereinheitlichung oder Harmonisierung?’’ in Europaeische Zusammenarbeit im 
Rechtswesen, hsgb. von K. Zweigert, pp. 1-4 (1955). 
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practitioners and academicians in each country concentrated their efforts 
on the interpretation and development of their own code system, without 
paying much attention to the similarly isolated developments in other 
countries living under different codes. Linguistic, terminological and con- 
ceptual barriers between the lawyers of various countries thus were bound 
to grow to new heights.** 

This development engulfed all fields of law, including even the area of 
commercial law in which the law merchant had provided a cosmopolitan 
spirit and a measure of worldwide uniformity until the 18th century.” 
Within the common law world, the decay of uniformity did not proceed 
at the same pace as in the world of code law;** but with the increasing 
importance of statutory law, even in the so-called common law jurisdic- 
tions, the trend is in the direction of growing divergence.** 

Far-sighted scholars and practitioners, watching this dangerous rise of 
sectionalism in the law, have long called for unification (perhaps we should 
say reunification), especially in the area of commercial law.** This move- 
ment, supported by the efforts of the best among the world’s legal scholars, 
met with some success, on a regional scale, in the law of bills and notes,” 


21 See Schlesinger, Comparative Law—Cases and Materials 18-19 (1950); Schnitzer, 
op. cit. (note 20 above), at 4-12. The particularization of legal systems was mitigated, 
however, by the prestige gained by a few outstanding Codes which became models of 
legislation within so-called ‘‘code families.’’ See, e.g., Schlesinger, op. cit. at 232; 
Schnitzer, op. cit. at 22-25. (The literature on this point, especially on the expansion 
and influence of the French Civil Code, is so vast that it would go beyond the scope of 
this paper to give further citations.) 

22 At one time it was even asserted that the law merchant was a branch of the law 
of nations. See Burdick, ‘‘Contributions of the Law Merchant to the Common Lavw,’’ 
in III Select Essays in Anglo-American Legal History 34-43 (1909). The writings of 
some of the scholars who held this view are cited and criticized by Goldschmidt, Hand 
buch des Handelsrechts 364-365 (1874). 

23 This was due, in part, to the defeat of the codification movement in the United 
States. See Wagner, ‘‘Codification of Law in Europe and the Codification Movement 
in the Middle of the Nineteenth Century in the United States,’’ 2 St. Louis U. Law J. 
335 (1953). 

24 Cf. Lawson, ‘‘ Uniformity of Laws: A Suggestion,’’ 26 J. Comp. Leg. (3rd Ser.) 
16, 17 (1944). 

25 See Bagge, ‘‘International Unification of Commercial Law,’’ in International In- 
stitute for the Unification of Private Law, Unification of Law: A General Survey of 
Work for the Unification of Private Law 253 ff. (1948); Hamel, ‘‘The Geneva Conven- 
tions on Negotiable Instruments and Methods of Unifying Private Law,’’ ibid. at 271 
ff.; Keyes, ‘‘Toward a Single Law Governing the International Sale of Goods,’’ 42 
Calif. Law Rev. 653 (1954); Rabel, ‘‘The Hague Conference on the Unification of Sales 
Law,’’ 1 A. J. Comp. Law 58 (1952). On the most recent endeavors in the area of in- 
ternational commercial law (using the term in its civilian sense) see Reese, ‘‘Some 
Observations on the Eighth Session of the Hague Conference on Private International 
Law,’’ 5 A. J. Comp. Law 611 (1956), and Documents, ibid. at 650; see also Riese, 
‘‘Der Entwurf zur Internationalen Vereinheitlichung des Kaufrechts,’’ 22 Zeitschrift 
f. Auslindisches und Internationales Privatrecht 16 (1957). Cf. Matteucci, ‘‘ Prospects 
of International Unification of Law from a European Viewpoint,’’ 10 La. Law Rev. 15 
(1949). 

26 See Schlesinger, Comparative Law (op. cit. note 21) 8; Feller, ‘‘The International 
Unification of Laws Concerning Checks,’’ 45 Harvard Law Rev. 668 (1932) ; Gutteridge, 
‘*The Unification of the Law of Bills of Exchange,’’ 12 Brit. Yr. Bk. Int. Law 13 
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and even on a worldwide scale in some areas of air law and of maritime 
law.27. In general, however, experience shows that unification efforts are 
rarely successful except within narrow specialized sectors in which or- 
ganized group pressures operate on a trans-national scale. The progress of 
true worldwide unification of large segments of law has been too slow to leave 
much room for optimism.** The time has come, perhaps, to discard or 
limit the visionary goal of ‘‘one law’’ or ‘‘one code’’ for the whole world, 
and to substitute for it the more realistic aim of crystallizing a common 
core of legal principles.*® At the same time, we may pragmatically recog- 
nize that outside of that common core the detailed legal rules followed by 
the various nations necessarily differ, and perhaps should differ. 
Businessmen might be immeasurably helped in their international trans- 
actions if they could be sure that, in spite of continuing differences of de- 
tail, there is trans-national agreement on minimal principles of conduct and 
enforcement. One might draft contracts and other documents for use in 
international trade in such a way that, given this minimum area of agree- 
ment, they would be effective under more than one legal system. In an 
article published eight years ago, which has received more attention from 
practitioners than from academicians, two American scholars attempted 
to apply this common core method to the drafting of international bills 
of exchange.*® Once the necessary comparative research has been con- 


(1931); Hudson and Feller, ‘‘The International Unification of Laws Concerning Bills of 
Exchange,’’ 44 Harvard Law Rev. 333 (1931); Yntema, ‘‘ Unification of the Laws Re- 
specting Negotiable Instruments,’’ 4 Int. and Comp. Law Q. 178 (1951). 

27 See, ¢.g., Schlesinger, Comparative Law, op. cit. at 7-8; Cleminson, ‘‘ International 
Unification of Maritime Law,’’ 23 J. Comp. Leg. (3rd Ser.) 163 (1941); Gutteridge, 
‘*The Unification of the Law of the Sea,’’ 16 J. Comp. Leg. 246 (1934). 

28 See Gutteridge, Comparative Law 145 ff. (1946), and Schlesinger, Comparative 
Law, at 381-382, 451-452, where some of the difficulties are discussed. See also Pat- 
terson and Schlesinger, Problems of Codification of Commercial Law, N. Y. Leg. Doe. 
No. 65 A (1955) (to be published also in the forthcoming study of the New York Law 
Revision Commission dealing with the proposed Uniform Commercial Code). 

29 Compare Sarfatti, ‘‘Roman Law and Common Law: Forerunners of a General Uni- 
fication of Law,’’ 3 Int. and Comp. Law Q. 110 (1954): 

‘*That which is worthy of particular consideration today is the aspect of comparative 
law which has for its object a continuous rapprochement among the principal systems 
being compared, and which seeks to discover in their apparent diversity a common sub- 
stratum of institutions and concepts.’’ 

See also the article by the same author, ‘‘Comparative Law and the Unification of 
Law,’’ 26 Tulane Law Rev. 317 (1952). 

Compared to an endeavor to find a ‘‘common substratum of institutions and con- 
cepts,’’ an attempt to formulate concrete ‘‘general principles’’ seems more ambitious 
and less certain of success. A retrenchment, however, to the more modest goal advo- 
cated by Sarfatti would still be possible if the project outlined in this article should 
prove the impossibility, at this time, of agreeing on a worthwhile number of sufficiently 
meaningful ‘‘ general principles.’’ 

For comparable proposals concerning the ‘‘harmonization’’ rather than the ‘‘unifica- 
tion’’ of law, on a regional basis, see David, loc. cit. note 20 above, at 7 ff.; also Aubin, 
“‘Europaeisches Einheitsrecht oder Intereuropaeische Rechtsharmonie?’’ ibid. at 48 ff. 

%0Leary and Husted,‘‘An Approach to Drafting an International Commercial Code 
and a Modus Operandi under Present Laws,’’ 49 Col. Law Rev. 1070 (1949). 
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ducted, the method could just as fruitfully be applied to the drafting of 
any other type of legal document used in international trade. 

2. To a greater degree than is ordinarily realized, the legal systems of 
individual nations are receptive to the penetration of general principles 
recognized by civilized nations, provided these principles can be estab- 
lished in concrete form. This willingness to receive the ‘‘general prin- 
ciples’’ into the national legal order, has found expression in positive 
norms, both in the civil law and in the common law world. 

(a) Constitutional, statutory and decisional rules of many countries pro- 
vide that established precepts of international law, including those derived 
from the source known as ‘‘general principles,’’ are applicable and binding 
in domestic courts as part of the domestic legal system. 

(b) Many, if not most, of the civil codes enacted in civilian countries 
contain express provisions concerning the source or sources of law to which 
a judge should turn if no rule applicable to the case before him can be 
found in the code or in other statutes.** The Spanish Civil Code, for 
example, provides in Article 6: 

When there is no law exactly applicable to the point in controversy 
the customs of the place shall be observed, and in the absence there. 
of, the general principles of law.*? 
Another more recent example is presented by the Egyptian Civil Code of 
1949, which served as a model for the codes of several other Arab countries 
Article I, paragraph 2, of that code provides as follows: 
In default of statutory provisions the Judge shall decide according to 
custom, in the absence of custom, according to the principles of 
Islamic law, and in default of such, according to the principles of 
natural law and equity. 

In the many countries whose codes thus refer to ‘‘general principles 
of law’’ or ‘‘principles of natural law and equity,’’ courts and legal 
writers face an interesting question. In ascertaining the contents of these 
principles, should they look beyond their national frontiers? Are these 
principles conceived as having their roots in a local or national Volksgeist, 
or do they transcend national territories? The Egyptian Code, it seems, 
is quite clear on this point. In referring to the principles of Islamic law. 
it looks beyond the borders of a single country and invokes the common 
eore of the laws of all Islamic nations.** Then, by referring even more 

31 Various types of such code provisions are noted by Cheng, op. cit. 400-408, by Ire 
land, ‘‘ Precedents’ Place in Latin Law,’’ 40 W. Va. Law Q. 116 (1934), and by Len 
hoff, ‘‘Interpretative Theories: A Comparative Study of Legislation,’’ 27 Texas Law 
Rev. 312 (1949). See also Schlesinger, Comparative Law—Cases and Materials 276 
(1950), where an English translation of the celebrated Art. 1 of the Swiss Civil Code 
is set forth. 


82 For a discussion of this code provision, see Diokno, ‘‘What are ‘los Principi0s 
Generales del Derecho’ in Article 6 of the Spanish Civil Code?’’ 10 Philippine Law J 
1 (1930). 


83 See Habachy, ‘‘Islam: Factors of Stability and Change,’’ 54 Col. Law Rev. 710 
713, 716-717 (1954); Khadduri, ‘‘ Nature and Sources of Islamic Law,’’ 22 Geo. Wash 
Law Rev. 3 (1953); Milliot, ‘‘L’Idée de la Loi dans 1’Islam,’’ 4 Rev. Int. de Droit 


Comp. 669 (1952). 
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generally to ‘‘the principles of natural law and equity,’’ the Code instructs 
the courts to go further and study principles the recognition of which is 
not limited to the Islamie world. 

The conerete exposition of the principles of law generally recognized by 
civilized nations thus might be helpful to municipal tribunals when they 
attempt to reach positive results on the basis of these broad provisions 
typically contained in civilian codes. 

(c) Even in the absence of a code provision of this type, courts in com- 
mon law as well as civil law countries (as indeed courts operating under 
any type of legal system) have to fashion new answers to novel questions. 
* and, in par- 
general principles’’ to which other civilized 


In doing so, they often benefit from foreign experience,’ 
ticular, from studying the ‘‘ 
nations adhere.*® Even more frequently, legislators and legislative drafts- 
men engage in comparative studies before they choose between alternative 
techniques and solutions. Might it not be expected that courts and legis- 
lators will give preference to one solution over another if it can be demon- 
strated that such solution is in accordance with principles of law generally 
recognized by other civilized nations? Might not a statement or ‘‘restate- 
ment’’ of the general principles, even if it has only academic authority to 
back it up, thus become a force toward a modicum of uniformity, or at 
least of mutual understandability of legal precepts? 

(d) In countries in which the courts have the power to examine the 
constitutionality of legislative acts, awareness of the fundamental common 
core of all civilized legal systems may play an important role in determin- 


84 See, e.g., Wolff, ‘‘The Utility of Foreign Law to the Practicing Lawyer,’’ 27 Am. 
Bar Assn. J. 253 (1941); also Schlesinger, Comparative Law—Cases and Materials 7 
(1950). 

35 See, e.g., McLean v. Clydesdale, 9 App. Cas. 95, 105 (1883); Taylor v. Caldwell, 
3 B.&S. 826 (1863); Embrey v. Owen, 6 Ex. 353, 371 (1851); Acton v. Blundell, 12 
M.&W. 324, 353 (1843); Blundell v. Catterall, 5 B. & Ald. 278 (1821); Kennel v. Ab 
bott, 4 Ves. Jun. 809 (1797); Coggs v. Bernard, 2 Ld. Raym. 909 (1703); Funk v. U. S., 
54 8. Ct. 212, 216, 290 U. S. 371 (1933); Appendix II to Judge Frank’s dissent in U. 8S. 
v. Grunewald, 233 F. 2d 556 at 587-592 (C.A. 2, 1956), reversed in 353 U. S. 391 (1957); 
Bourjois v. Hormida, 106 F. 2d 174 (C.A. 2, 1939); Associated Press v. K.V.O.S., 9 F. 
Supp. 279 (D. C., W. D. Wash. 1934); Bright v. Boyd, 1 Story 478 (1841); Finch v. 
Finch, 22 Conn. 411 (1853); Lumpkin v. Mills, 4 Ga. 343 (1847); Livingstone v. Me 
Donald, 21 Iowa 160, 168 (1866); Greenspan v. Slate, 12 N. J. 426 (1953); DeMerritt 
v. Johnson, 7 Johns. Rep. 473 (N. Y. 1819); Hayes v. Ward, 7 Johns. Ch. 131 (N. Y. 
1819); Campbell v. Messier, 4 Johns. Ch. 334 (N. Y. 1819); Whightman v. Whightman, 
4 Johns. Ch. 343 (N. Y. 1820); Fable v. Brown, 11 S.C. Eq. 378 (1835); Gayle v. 
Cunningham, 5 S.C. Eq. 124, 133 (1824) ; State v. Lehre, 2 Const. R.S.C. 809, 813 (1811). 

For more illustrations as well as for discussion of the reasons behind the courts’ reli- 
ance on foreign authority, see Story, Equity Jurisprudence, and Kent, Commentaries, 
passim. See also Howe, ‘‘Roman Civil Law in America,’’ 16 Harvard Law Rev. 358 
(1902); Oliver, ‘‘Roman Law in Modern Cases in English Courts,’’ Cambridge Legal 
Essays 246 ff. (1926); Pound, ‘‘ The Influence of the Civil Law in America,’’ 1 La. Law 
Rev. 15 (1938); Sherman, ‘‘Romanization of English Law,’’ 23 Yale Law J. 323 
(1913); Washburn, ‘‘ The Relation of the Civil Law to the Common Law,’’ 12 Am. Law 
Reg. 673 (1873); Wu, ‘‘ Jurisprudence as a Cultural Study,’’ 33 U. of Detroit Law J. 
277, 292-294 (1946); Yntema, ‘‘Roman Law and its Influence on Western Civiliza- 
tion,’’ 35 Cornell Law Q. 87 (1949). 
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ing the validity or invalidity of statutes. Sometimes the underlying theory 
is that the ‘‘general principles’’ themselves constitute a norm which is 
uebergesetzlich; at other times, especially in the more modern cases, a 
courteous bow is made in the direction of positivism by reading the ‘‘ general 
principles’’ into the due process clause or a similar express provision of a 
written constitution.** 

In the United States, for example, it is clear that a State statute, es- 
pecially one involving a rule of criminal or civil procedure, will be struck 
down if it violates the due process clause of the 14th Amendment of the 
United States Constitution. This does not compel the States to adopt 
every procedural safeguard which by virtue of other provisions of the 
Constitution is imposed upon the Federal courts; but a State law will 
be invalidated by the United States Supreme Court if it ‘‘offends some 
principle of justice so rooted in the traditions and conscience of our people 
as to be ranked as fundamental’’ (Snyder v. Massachusetts, 291 U. 8S. 97, 
105 (1934)). In applying this minimum standard, the Court consults not 
only the traditions and conscience of the American people, but looks beyond 
national borders for indications of generally accepted principles. In 
Snyder v. Massachusetts, at 122, Mr. Justice Cardozo spoke of 


immutable principles of justice, acknowledged semper ubique et ab 
omnibus (Otis v. Parker, 187 U. S. 606, 609), wherever the good lif 
is a subject of concern. 


Unlike Justice Holmes, who first used this Latin phrase in Otis v. Parker, 
Justice Cardozo did not limit ‘‘ubique’’ to English-speaking countries. 

In Palko v. Connecticut, 302 U. 8. 319 (1937), which involved the consti- 
tutionality of a statute permitting appeals by the State in criminal cases, 
Mr. Justice Cardozo made it even clearer that in identifying those safe- 
guards which are ‘‘of the very essence of a scheme of ordered liberty,’’ the 
laws of other civilized countries must be consulted. A principle which is 
not generally recognized by civilized nations, he implied, will not easily be 
regarded as so ‘‘fundamental’’ that a State will be compelled to adhere 
to 

36 Chicago ete. v. Chicago, 166 U. S. 226 (1897) ; Monongahela Navigation Co. v. U.5., 
148 U. 8. 312 (1893) ; Holden v. Hardy, 169 U. S. 366, 389 (1897) ; Charles River Bridge 
v. Warren River Bridge ete., 11 Pet. 638 (1837); Wilkison v. Leland, 2 Pet. 627 (1829); 
Ogden v. Saunders, 12 Wheaton 213, 353 (1827); Terret v. Taylor, 9 Cranch 43, 50 
(1815); Fletcher v. Peck, 6 Cranch 87 (1810); Galder v. Ball, 3 Dallas 388 (1798); 
Vanhorne v. Dorrance, 2 Dallas 304, 310 (1795); Pavesish v. New England Life Ins 
Co., 122 Ga. 190 (1904); White v. White, 5 Barb. 474 (N. Y. 1849); Gardner v. New 
burgh, 2 Johns. Ch. 162 (N. Y. 1816); Dash v. Van Kleek, 7 Johns. Rep. 477 (N. Y 
1811); Ham v. MecLaws, 1 Bay 93, 98 (S. C. 1789); Bank of State v. Cooper, 2 Yerg 
599, 603 (Tenn. 1831); Page v. Pendleton, Wythe Rep. 211, 215 (Va. 1793); Nunne 
macher v. The State, 129 Wis. 190, 197 (1906). 

See also Corwin, ‘‘The Basic Doctrine of American Constitutional Law,’’ 12 Mich. 
Law Rev. 247 (1913). Cf. Haines, ‘‘The Law of Nature in State and Federal Judicial 
Decisions,’’ 25 Yale Law J. 621 (1916). 

8? The Federal Constitutional Court of the German Federal Republic has expressed 
similar views. See Schlesinger, ‘‘ Western Germany: Recognition and Enforcement of 
Soviet Zone Criminal Judgments,’’ 2 A. J. Comp. Law 392, 396 (1953). 
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3. Recently this doctrine of ‘‘fundamental’’ procedural safeguards has 
been extended by a series of international agreements, the NATO Status of 
Forces agreements. Under these agreements, and pursuant to traditional 
rules of international law, there are countless instances in which service- 
men who are nationals of the sending state, as well as their dependents and 
other civilians accompanying the armed forces of the sending state, are 
subject to the jurisdiction of courts of the receiving state. Article VII, 
paragraph 9, of the Agreement lists certain procedural safeguards,** which 
seemed so fundamental to all of the signatories that their observance was 
expressly stipulated. In addition, when the United States Senate con- 
sented to ratification of the NATO Status of Forces Agreement, it inserted 
into its resolution a significant reservation. This reservation requires the 
commanding officers of the United States Forces stationed in other NATO 
countries to examine the law of each of those countries with particular ref- 
erence to the ‘‘procedural safeguards contained in the Constitution of the 
United States.’’ The Senate reservation also makes it mandatory for the 
commanding officer to request a waiver of jurisdiction, if in his opinion, 
under all the circumstances of the case, there is danger that in the courts 
of the host country the accused will not be protected because of the absence 
or denial of ‘‘constitutional rights he would enjoy in the United States.’’ 
This has been construed to mean that the accused, even in the courts of 
the receiving country, shall be entitled to the same safeguards which under 
the doctrine of Snyder v. Massachusetts ** would be Federally imposed 
upon the State courts in the United States.*° As we have seen, the appli- 
cation of this doctrine of minimal or fundamental safeguards requires con- 
sideration of the general principles of law recognized by other civilized 
nations as well as by the United States. The ultimate meaning of the 
Senate reservation attached to the NATO Status of Forces Treaty thus is 
to re-emphasize these general principles and to admonish the military to be 
zealous in their vindication. In order to comply with the admonition, the 
military services had, and still have, to engage in massive comparative 
studies, especially in the field of criminal procedure. If these and other 
independent studies succeed in convincing the political leaders, and ulti- 
mately the public opinion of the countries involved, that on the funda- 
mental requirements of a fair procedure there is a substantial core of 
agreement between common law and civil law systems, jurisdictional dis- 
putes may become less conspicuous in the headlines. 

4. Clarification and formulation of the ‘‘general principles’’ may con- 
tribute to the solution of some of the most disturbing problems in the area 
of conflict of laws, especially of problems in which the concept of public 
Policy or ordre public is involved. Let us assume the courts of one coun- 

*8See Rouse and Baldwin, ‘‘The Exercise of Criminal Jurisdiction under the NATO 
Status of Forces Agreement,’’ 51 A.J.I.L. 29, 55 ff. (1957). 

#9291 U. 8. 97 (1934). 

‘See Schwenk, ‘‘Comparative Study of the Law of Criminal Procedure in NATO 
Countries under the Senate’s Reservation in the Ratification of the NATO Status of 


Forces Agreement,’’ 35 N. C. Law Rev. 358 (1957); Rouse and Baldwin, loc. cit. note 
38 above, at 59-60. 
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try are asked to recognize and enforce a judgment rendered in another 
country. If the foreign court had jurisdiction, and if the requirement of 
reciprocity is either absent or satisfied, the rule of comity normally requires 
such enforcement. If the foreign judgment, however, was obtained by 
methods which fall below the minimum requirements of a civilized system 
of procedure, it need not be recognized or enforced. Again, in determin- 
ing what these minimum requirements are, we may have to turn to the 
general principles of law recognized by civilized nations.* 

A foreign rule of substantive law, no less than a foreign judgment, may 
be the target of attack on grounds of public policy. In one form or an- 
other, most legal systems have a doctrine to the effect that a foreign law 
even though it would govern the transaction at hand under normal choice 
of law rules, should not be applied if it contravenes the public policy of 
the forum. In civil law countries, this public policy doctrine often is em- 
bodied in express code provisions,*? some of which use the term contra bonos 
mores in addition to the term ordre public. These provisions easily lend 
themselves to nationalistic abuse by courts which believe that every rule of 
foreign law substantially differing from the comparable rule of their 
own country should be rejected as contrary to public policy. Such de- 
cisions, especially if they label the foreign law as ‘‘immoral,’’ are apt to 
be offensive to the nation whose law is deprecated in this way. They also 
lead to unpredictable, and often erratic, exceptions engrafted upon seem- 
ingly settled rules of conflict of laws. 

It is gratifying to observe the beginnings of a new trend which, if it 
continues, may well lead to fewer, and less offensive, decisions invoking the 
public policy doctrine. As an example of this modern thinking mention 
should be made of a recent decision of the Federal Supreme Court of Ger- 
many, in which it was held that a rule of foreign substantive law, applicable 
under ordinary principles of choice of law, normally will not be rejected 
as ‘‘immoral’’ or as contrary to German public policy unless it can be 
shown that such rule is inconsistent with the general principles of law ree- 
ognized by civilized nations.** In that case an American attorney sued a 
German client for payment of a contingent fee. Ordinary principles of 
choice of law led the court to apply the law of the place where the attorney 
was admitted to practice, and in fact did practice, which was the District 
of Columbia. In the District of Columbia contingent fee agreements are 
valid. The defendant argued that the German provisions outlawing the 
contingent fee, while not applicable under ordinary choice of law rules, 
evince such a strong policy that the rule of the District of Columbia per- 
mitting such fees should be rejected as being contra bonos mores, and con- 
travening German public policy. The Court, however, refused to look at 
the question from such a parochial point of view. In its opinion, utilizing 
extensive comparative materials, the Court demonstrated that on this issue 


41 See note 37 above. 
42 For examples see Schlesinger, Comparative Law, op. cit. note 21 above, at 455-456. 
43 Dr. G. E. R. v. Free State of Bavaria, Bundesgerichtshof, 7th Civil Division, deci 
sion of Nov. 15, 1956, VII Z.R. 249/56. 
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of the contingent fee there is a great deal of diversity of views among the 
civilized nations of the world. That being so, the Court held, it is impos- 
sible to find any common core of ‘‘general principles’’ concerning this par- 
ticular point. It follows, according to the Court, that the public policy 
doctrine should not be invoked. Although the Court did not say so in 
terms, the clear implication seems to be that a foreign law of general ap- 
plication (7.e., one which does not discriminate against the interests of the 
forum state or of its nationals or residents) will not be struck down by the 
sharp weapon of the public policy doctrine unless it runs afoul of a general 
principle of law recognized by civilized nations.** Conversely, it follows 
that statutes which do offend the collective conscience of mankind as repre- 
sented by a demonstrable general principle (e.g., racial laws of the Nazi 
type, or confiscatory decrees which provide for no compensation and pur- 
port to have extraterritorial effect), should be disregarded everywhere out- 
side of the enacting state.*® 

5. The amicable settlement of private disputes of a trans-national charac- 
ter, especially of commercial disputes, might be facilitated if businessmen 
and their legal advisers in all countries become aware of a common core of 
rules and principles permeating the various legal systems. Such aware- 
ness will provide a common frame of reference when settlement negotiations 
are conducted by lawyers brought up under different systems of law.*® 
The existence and availability of a statement of ‘‘general principles’’ might 
also be expected to make the parties less hesitant to submit to arbitration. 
In trans-national commercial arbitration, the proceeding usually must be 
conducted in a country and under a set of rules which, at least to one party, 
and sometimes to both, is a foreign country and a foreign set of rules. The 
natural reluctance engendered by this fact may well be minimized if it can 
be shown that the basic core of the foreign rules does not differ too dras- 
tically from the general principles recognized at home. 

As soon as the ‘‘general principles’’ are reduced to more certainty than 
they are now, the parties to a commercial dispute may, in addition, elimi- 
nate all problems of conflict of laws and of submission to a ‘‘foreign’’ law 
by expressly stipulating that the arbitrators shall be guided by the general 
principles. Such a clause is not without precedent. In drafting conces- 


‘4 As this example shows, it is clear that the negative finding of unbridgeable diversity 
of views on a given point can be as significant, for practical purposes, as a positive find- 
ing of the existence of a ‘‘general principle.’’ For further examples, see below, under 
par. 6. 

45 See, ¢.g., Svit Nsrodin Padnik & Bata A. S. v. Societa B.S.F. Stiftung and others 
(1956), decided by the Court of Appeals of Bologna, Italy, discussed by Sommerich in 
5 A. J. Comp. Law 642 (1957). Even within the enacting state, such objectionable 
statutes may be subject to attack on constitutional grounds. This is a question of the 
internal law of the enacting state. The statement in the text, which deals only with 
the conflict of laws question, assumes that the statute, however obnoxious, will be en- 
forced in the enacting state. 

*6 Concerning the point that commercial agreements and other instruments, if drawn 
against the known background of a common core of legal principles, often would avoid 
disputes, see above under par. 1 in fine. Presently the discussion centers on methods of 
settling disputes which have broken out. 
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sion agreements, and in other cases in which one of the parties is a sovereign 
ruler, a state or a state-owned corporation, this device may substantially 
help in creating future systems of trans-national arbitration. At the same 
time, the defects of some existing systems, stemming from their unilateral 
features,*7 might be remedied in this way. 

6. In the absence of an arbitration agreement, litigation in courts of law 
becomes necessary for the settlement of private disputes, including those 
of a trans-national nature. Every practitioner knows that such litigation 
produces special procedural difficulties if it is governed by a substantive 
law with which the court is unfamiliar, and if it involves facts which can- 
not be proved by witnesses and documents within the court’s territorial 
jurisdiction.*® No experienced international practitioner will deny the 
fact that in a regrettably large number of cases of trans-national litigation 
the vindication of substantive rights and of substantive defenses is made 
impossible by these procedural difficulties. 

One of these procedural problems, which looms large in every case in 
which a foreign cause of action is prosecuted, stems from the necessity of 
pleading and proving the applicable foreign law.*® At the outset, the 
lawyer handling such a case is faced with a crucial question: Which party 
bears the burden of pleading and of proving the foreign law? The ob- 
vious answer seems to be that the plaintiff must plead and prove the rules 
of foreign law giving rise to his cause of action, and that the defendant has 
to plead and prove the rules supporting his affirmative defenses. But in 
this country, at least, we must add an important qualification. Our courts 
are virtually unanimous in holding that where the facts alleged by the 
plaintiff are such that under generally recognized principles of law they 
may be thought to give rise to a cause of action in any civilized country, 
the burden is shifted to the defendant. In such a case the defendant has 
the burden of pleading and proving that in the particular country in which 
the plaintiff’s cause of action arose, the substantive rule applicable to the 
case is contrary to the ‘‘general principle’’ assumed to exist in all civilized 
countries. By the same token, an affirmative defense asserted by the de- 


47 See the articles by Schaer and Luther on ‘‘ Arbitration Proceedings Before the 
Commission of Foreign Trade and Arbitration of the Chamber of Commerce of the 
USSR,’’ in 2 Recht der Internationalen Wirtschaft 75 ff. (1956). Cf. Matter of Am 
torg Trading Corporation, 304 N. Y. 519, 109 N.E. 2d 606 (1952). On the other hand, 
as has been stated in the text, there are some existing systems for settling trans- 
national commercial disputes which even now seek to avoid unilateral submission to 
foreign law by reference to the ‘‘general principles.’’ See Jessup, Transnational Law 
14-15, 81-82 (1956). 

48 See Jones, ‘‘International Judicial Assistance,’’ 62 Yale Law J. 515 (1953). 

49See Schlesinger, Comparative Law—Cases and Materials 32-139 (1950); idem, 
‘Teaching Comparative Law: The Reaction of the Customer,’’ 3 A. J. Comp. Law 492, 
496-498 (1954), especially footnotes 9-17 where further references may be found. The 
literature on the subject is voluminous. Among recent writings see, e.g., California Law 
Revision Commission, Recommendation and Study Relating to Judicial Notice of the Law 
of Foreign Countries (1957) (The author of the study is Professor Edward A. Hogan, 
Jr., of Hastings College of Law) ; Domke, ‘‘ Expert Testimony in Proof of Foreign Law 
in American Courts,’’ 137 N. Y. Law J. (March 12 and 13, 1957) Nos. 48 and 49; Stern, 
‘* Foreign Law in the Courts: Judicial Notice and Proof,’’ 45 Calif. Law Rev. 23 (1957). 
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fendant may be supported by a fundamental principle believed to be gen- 
erally recognized by civilized nations; if so, the burden is shifted to the 
plaintiff to prove that in the case at hand the particular foreign law in 
question does not support the defense.*° 

These rules of pleading and evidence are the daily bread of practitioners 
and judges handling trans-national litigation. But no answer has ever 
been given, or even essayed, to the threshold question: Which principles 
are so fundamental, so generally recognized by civilized nations that their 
worldwide acceptance may be presumed? In applying the above-mentioned 
rules of pleading and evidence, our courts are compelled every day to de- 
cide that a given principle is ‘‘fundamental’’ and ‘‘generally recognized’’ 
in this sense, and that another principle is not. Like the international 
courts wrestling with Article 38, they fashion pragmatic answers on the 
basis of judicial hunches. At present these hunches can be based only 
on the courts’ own (probably rather local) experience.*: If the results 
reached in this way are less than satisfactory, we must say, again, that we 
cannot blame the courts. It is the comparatists who thus far have failed 
to provide the necessary information on the basis of which the courts could 
decide whether a given rule or principle of law is in fact ‘‘recognized by 
civilized nations.’’ 

7. Finally, I submit that over and above the more immediate practical 
purposes which might be served by a study of the proposed topic, such 
study may well, in the long run, produce benefits of an elusive but more 
significant nature. Would the knowledge of a common core of legal prin- 
ciples create a greater feeling of solidarity among peoples, first on a pro- 
fessional but ultimately perhaps on a popular level? ** Even if the answer 
to the question is doubtful, as of course it is, the experiment appears worth 
while. As one of our leading publicists, not a lawyer, recently pointed out 
in a thoughtful address, the development of stronger bonds of law, of legal 
principles which do not stop at national boundaries, may well be our only 
alternative to the self-destruction of mankind.** It makes a lawyer feel 
humble when a non-lawyer thus points to our profession’s collective re- 
sponsibility for the survival of the race. Is it not high time that we utilize 
every practicable method, however doubtful and untried, which holds some 
hope of enlarging the area of common ideas among the lawyers of the world? 


III 


What has been done up to this time to meet the need for concrete for- 
mulation of the ‘‘general principles’’? 

8°See Schlesinger, Comparative Law—Cases and Materials 108, 112, 116, 127-132 
(1950). 

*! See Schlesinger, ‘‘Teaching Comparative Law: The Reaction of the Customer,’’ 3 
A. J. Comp. Law 498, n. 15 (1954). 

52Compare Bonfante, ‘‘The Idea of Law Among Civilized Peoples,’’ 3 Minn. Law 
Rev. 445 (1919); Hamel, cited note 15 above, at 61-63; Schmitthoff, ‘‘The Science of 
Comparative Law,’’ 7 Cambridge Law J. 94 (1939), reprinted in Schlesinger, Com- 
parative Law, op. cit. above, at 1, 5. 

*? Henry R. Luce, ‘‘Our Great Hope: Peace, the Work of Justice,’’? 43 Am. Bar Assn. 
J. 407 (1957). 


1 
e 
l 
P 
1 
e 
] 
e 
1 
e 
1 
f 
e 
). 
S 
S 
n 
S 
e 
d 
e 
e 
0 
> 
i, 


750 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


In the area of human rights, some progress has been made toward reach- 
ing multinational agreement on fundamentals. Such agreement, at least 
verbal agreement by a large majority, is reflected in the United Nations 
Universal Declaration of Human Rights,** to be supplemented by two In- 
ternational Covenants on Human Rights.** Within a limited geographic 
orbit, more concrete results have been achieved by the European Conven- 
tion for the Protection of Human Rights and Fundamental Freedoms."* 
This convention, which is not confined to a catalogue of substantive rights 
but also creates enforcement machinery,’ seems to indicate that its signa- 
tories in good faith intend to practice what they preach. On the non- 
governmental level, comparative studies under the heading of ‘‘Rule of 
Law’’ have been undertaken by the International Commission of Jurists * 
and by the International Association of Legal Science, which devotes a 


54 Adopted by the General Assembly on Dec. 10, 1948. For text, see 1948-49 U.N. 
Yearbook at 535 (1950). For comments, see, e.g., Jessup, A Modern Law of Nations 
92 (1949); Lauterpacht, ‘‘ Universal Declaration of Human Rights,’’ 25 Brit. Yr. Bk. 
Int. Law 354 (1948); ‘‘International Human Rights—A Symposium,’’ in 14 Law and 
Contemp. Prob. (1949); Note, ‘‘The Declaration of Human Rights, the United Nations 
Charter and their Effect on the Domestic Law of Human Rights,’’ 36 Va. Law Rev. 
1059 (1950). 

The Declaration has become a formal source of law by incorporation into various in 
ternational agreements, e.g., Agreement between Italy, United Kingdom, United States 
and Yugoslavia (1954), which divided the Free Territory of Trieste. See 1954 Annual 
Review of United Nations Affairs (ed. by C. Eagleton, W. Chamberlin and R. Swift) 90. 

55 For text, see 27 Dept. of State Bulletin 23 (1952). For comments, see, e.g., Mac 
Chesney, ‘‘ International Protection of Human Rights in the United Nations,’’ 47 North 
western U. Law Rev. 198 (1952); Bebr, ‘‘International Protection of Human Rights 
and Freedoms,’’ 29 Philippine Law J. 312 (1954). The two Draft Covenants were 
adopted by the Commission on Human Rights in 1954 and approved by the Economic 
and Social Council. Discussion concerning them still continues in the Third Committee 
of the General Assembly; it is expected that they will be brought to a vote by the end 
of the 13th Session of the Assembly. See General Assembly Res. 1041 (XI) (1956). 

56 The convention (excluding the provisions about the establishment of the Europé 
Court of Human Rights) became effective on Sept. 3, 1953. For text, see 45 A.J.LL. 
Supp. 24 (1951). On the convention, see, e.g., The European Convention on Human 
Rights (1952) ; id., popular edition (1953), both published by the Directorate of Infor 
mation of the Council of Europe; Myers, ‘‘Human Rights in Europe,’’ 48 A.J.I.L. 299 
(1954); Northrop, European Union and United States Foreign Policy 40-44 (1955). 

57 Questions relating to violations of human rights recognized in the convention are 
referred to an international commission and then possibly to the European Court of 
Human Rights. The commission was elected in 1954. See Myers, ‘‘The European 
Commission on Human Rights,’’ 50 A.J.I.L. 949 (1956). The court has not yet been 
called into being. On the provisions about the court, see Schapiro, ‘‘The European 
Court of Human Rights,’’ 2 U. of Western Australia Law Rev. 65 (1951). 

58 See Bulletin No. 5 and Newsletter I (April, 1957) of the International Commission 
of Jurists. For purposes of its inquiry, the Commission has defined rule of law as 
‘fadherence to those institutions and procedures, not always identical but probably 
similar, which experience and tradition in the different countries of the world, often 
having themselves varying political structures and economic backgrounds, have show? 
to be essential to protect the individual from arbitrary government and to enable him 
to enjoy the dignity of man.’’ See Foreword by Professor Norman §. Marsh, to the 
Commission’s Report entitled ‘‘The Hungarian Situation and the Rule of Law,’’ p. 3 
(1957). 
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considerable part of its present efforts to the subject. When these in- 
quiries are concluded, they may throw light on certain ‘general principles”’ 
recognized by all, or a great majority, of the civilized nations of the world. 

These inquiries, however, important as they are, are essentially limited to 
portions of the subjects which in legal parlance we would describe as crimi- 
nal procedure and administrative law, with an admixture of constitutional 
law. Their emphasis clearly is on public law. No attempt has been made 
to find and formulate the common core of the world’s legal systems in the 
area of substantive private law, including commercial law, and of civil pro- 
cedure. Until about a year ago even the feasibility of such an attempt 
had not been seriously examined. During the last year, with the help and 
encouragement of his faculty colleagues at the Cornell Law School *® and 
of other scholars,®*° the author has worked on the blueprint of a project 
designed to fill this void.** The lines on the blueprint are still tentative, 
and perhaps a bit blurred. It is not even quite certain what the name of 
the project should be. Stressing its substance, one might call it ‘‘ Research 
on General Principles of Law.’’ If primary emphasis is placed on the 
method, to which reference will be made instantly, the proper name would 
be something like ‘‘Cornell Faculty Seminars.’’ 


IV 


The project will be one of challenging difficulty, to put it mildly. Not 
only will it deal with a topic which has never been systematically explored ; 
it will in addition employ a novel method of operation. 

The method, as presently contemplated, will consist of bringing to Cor- 
nell University outstanding legal scholars representing the major legal sys- 
tems of the world.** This will make it possible to exchange views and to 
use the comparative method on a multilateral rather than a bilateral scale. 

The use of the seminar method, of course, does not mean that the par- 
ticipants will just sit around and talk. The projected exchange of views 
will have to be based on solid research preceding each session. But the 
conversational method may have some advantages over the combined effect 
of the individual work which each scholar could do in his own library in 
his own country. Information and experience will be pooled. Misunder- 
standings will be minimized. For some time different participants may 
talk about different things, failing to focus their ideas on common problems 
and common concepts. This is customary in intellectual exchanges among 
lawyers brought up in different legal systems. They simply do not speak 


5° Professor Robert S. Pasley, in particular, has contributed greatly to the methodo 
logical research which is necessary at the threshold of the Project, and to the prepara 
tion of the working papers referred to below under IV. 

* Acknowledgment is made at this point of the valuable suggestions received from 
Professor W. J. Wagner of Notre Dame Law School, and from Mr. Phaedon Kozyris, 
Research Assistant in the International Legal Studies Program at Cornell University. 

6! The project is supported by a Ford Foundation grant which Cornell University re- 
ceived for international legal studies. 

* The intricate problems of selection which arise in this connection are detailed in 
the working papers mentioned below, p. 752. 
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the same language. But after a while the misunderstandings will be dis- 
covered, and the common focus will be established. In a seminar room 
this may be a matter of minutes or hours. Among scholars who sit in their 
respective libraries and write books and articles thousands of miles apart 
from each other, the same process may require decades.** 

Basically, this operating method may appear simple; but as one attempts 
to visualize the project in actual operation, from the time when potential 
participants are invited until the final publication of formulated and 
agreed-upon results, one becomes aware that the project bristles with prob- 
lems and difficulties. Questions of definition and of basic philosophical 
assumptions arise at the threshold. It is hardly possible to brush these 
problems aside by the usual device of working hypotheses, which are as- 
sumed to be correct for present operational purposes. Unless we have some 
idea of what we mean, for instance, in speaking of ‘‘law’’ in the present 
context, we cannot even begin to pick the participants in our seminars. Do 
we choose only legal scholars, or do we need philosophers and social scien- 
tists? Or can we, to use the famous phrase coined by the late Judge 
Jerome Frank, rely on legal practitioners as ‘‘ practicing anthropologists’’ ? 
This one problem is mentioned as an example, because it shows the inter- 
play between the basic, perhaps highly theoretical threshold questions, and 
the practical decisions which will have to be made in the establishment and 
operation of the seminars. 

To some of these problems there may be no absolutely valid answer in 
the sense that this one answer is right and that every different answer 
would be wrong. In part, intuition and experimentation will have to guide 
the project. It does not follow, however, that the intuition of one indi- 
vidual, or of a small group, is always and necessarily the best available 
guide. It should be possible to avoid at least those mistakes which can be 
obviated by taking counsel with others known to have relevant knowledge 
and experience. For this reason, the venture was started by drawing up a 
long list of questions—questions which are likely to arise in arranging and 
operating the projected seminars. Necessarily, these questions cover almost 
the whole methodological range of the comparative process. Working 
papers containing these questions, together with references and some ten- 
tative answers, will be submitted to a number (it is hoped a fairly sub- 
stantial number) of leading scholars and practitioners representing various 
legal systems. In part, these consultations will have to be conducted by 
correspondence. It is hoped, however, that at least some of the consultants 
will find the time for a face-to-face exchange of views—a procedure which 
has been initiated already. 

If the project, in the opinion of the best qualified experts, is not prac- 
ticable, it should be abandoned before it consumes too much effort. If, on 

63 The interpenetration of ideas which can be expected from this method may not 
remain limited to the participants themselves. Many of them will be able, when they 
return to their own countries after a sufficiently extended period of such exchange, to 
impart to their students at home the benefit of their own broadened understanding. 


64 A first tentative draft of this document has just been completed by Professor 
Robert S. Pasley and by the author of this paper. 
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the other hand, sufficient encouragement is received to continue, it may be 
possible, in the light of the advice obtained, more wisely to determine such 
questions as the nature and sequence of the specific topics to be covered, 
the number of legal systems to be represented, and the modus operandi of 
the seminars. 

The magnitude of the task is such that, even with the best advice, only 
part of the ground can be covered within the ten-year period for which the 
project is planned. This is no cause for worry. Once it is proved, upon 
completion of a pioneering experiment, that the method is feasible and that 
the results are useful, it will not be difficult to generate the enthusiasm, 
and to find the manpower and support necessary to finish the task. 

The initial issue is whether the pioneering experiment is worth while. 
The proposed series of consultations will, it is hoped, throw some light on 
the question whether the intended effort is not wasteful or misdirected, and 
whether there is at least a reasonable chance that the project will result in 
a contribution, however small or theoretical, toward a better community of 
nations and of men. 
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EDITORIAL COMMENT 


GEORGE A. FINCH 
September 22, 1884—July 17, 1957 


George A. Finch died on July 17, 1957, at the age of 72. A pillar of 
the American Society of International Law has fallen. For nearly half a 
century he had an active and essential part in its work. His last appear- 
ance was at the Annual Meeting in April, 1957, when he delivered an 
address on ‘‘ Navigation and Use of the Suez Canal.’’ 

He was Secretary of the Board of Editors and Assistant Secretary of 
the Society, 1909-1924, managing Editor and Secretary, 1924-1943, Editor- 
in-Chief and Vice-President, 1943-1953, Honorary Editor-in-Chief and 
Honorary Vice-President, 1953 to his death. During these stirring periods, 
including two world wars, he was a constant contributor to the JouRNAL 
by way of editorials and leading articles besides addresses at annual meet- 
ings. These papers cover a remarkable range in the field of international 
law. Gathered together they would make an impressive exposition of the 
principles of international law and practice. Anyone who has worked on 
the JouRNAL knows the high quality required of the papers printed therein, 
mostly prepared by experts on the subjects treated, and it is the duty of the 
Editor-in-Chief to examine them with critical care. He once remarked 
that his work on the JouRNAL meant more to him than several years of 
graduate study at a university. 

He graduated in the class of 1907 from Georgetown University Law 
School and on June 10, 1957, was among the golden jubilarians who received 
citations from the University in celebration of the anniversary. 

Finch was a law clerk in the State Department at the time Dr. James 
Brown Scott, the prime mover and originator of the Society in 1905, was 
Solicitor for the Department. In 1909 Finch was assigned as secretary to 
the United States Commission to Liberia and aided in the preparation of its 
report. Later when the new office of Counselor was created he was as- 
signed there. Recognizing Finch’s abilities, Dr. Scott, when he left the 
Department of State in 1911 to become the first Secretary and Director of 
the Division of International Law of the newly organized Carnegie Endow- 
ment for International Peace, took Finch with him. Thereafter Finch was 
the power behind the throne at the Endowment and also in the Society of 
which Dr. Scott was then Secretary and Managing Editor of the JourNAL. 
I heard it said at the time that Dr. Scott was a misfit for the Carnegie job 
but Finch replied that it was his job to see that this did not prove to be 
true. And he kept his word. 

Though the JouRNAL was an exacting endeavor and required meticulous 
attention which Finch gave tirelessly and enthusiastically over the years, the 
Carnegie Endowment with its ramifications in all phases of the world 
peace movement was his soul-consuming job. His sound judgment and apt- 
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ness in appraising a complex situation—unusual for a man so young—as 
well as his earnestness of purpose bespoke a successful future at the En- 
dowment. He was assistant Secretary and Assistant Director of the Divi- 
sion of International Law to 1940 and upon the retirement of Dr. Scott, he 
was elevated to Secretary and Director and was made a Trustee of the En- 
dowment. He was given responsible assignments and made the most of 
these opportunities. 

When the United States entered the first World World the Endowment 
offered its services to the government and Finch was pressed into service 
on special occasions. Thus, he was an expert on international questions 
attached to the War Industries Board in 1918. After the United States 
entered the war he was secretary and assistant to the State-Navy Neutrality 
Board which rendered opinions on various war questions for the informa- 
tion of the Secretary of State. After the Armistice he was named Assistant 
Legal Adviser to the American Commission to negotiate peace at Paris in 
1919. 

After the war his foreign experience and travel continued. He was a 
delegate of the Endowment at the Second, Third and Eighth Pan-American 
Scientific Congresses and also at the Conference of American States at 
Lima. He was representative of the Endowment to the Orient in 1929 and 
consultant to the United States Delegation at the Conference on United 
Nations Organization at San Francisco in 1945. For his interest in Latin 
American affairs he was made Knight Commander of the Order of Cespedes 
(Cuba) and of the Order of Balboa (Panama). He was also given an 
honorary degree by the University of Thessalonika Law School. 

Dr. Seott’s admiration for and appreciation of Finch’s loyal and selfless 
assistance found grateful acknowledgment in his will. He also made Finch 
his literary executor. At his death Finch had, unfortunately, not com- 
pleted Dr. Scott’s biography, which would have traced the movement for 
international law and order in the early part of this century to which Dr. 
Seott had devoted his life. He it was who launched Finch into that move- 
ment in 1911. Thereafter through the Endowment, Finch participated in 
almost every event of importance that marked the progress of that move- 
ment. The Endowment’s activities, to mention a few, included sponsoring 
conferences and exchanges of teachers of international law, granting fel- 
lowships and scholarships for the study of international law in the United 
States and abroad, publishing the Classics of International Law and other 
valuable series, such as Hudson’s International Legislation, World Court 
Reports, the Hague Court Reports, Pan American Conferences, establish- 
ment and support of the Hague Academy of International Law, and estab- 
lishment of the American Institute of International Law. 

These activities and achievements brought an outlook on the field of 
international law and world peace which naturally found expression not 
only in the pages of the JourNAL but in his book on ‘‘The Sources of Mod- 
ern International Law,’’ in his addresses before the Inter-American Acad- 
emy of Comparative and International Law, of which he was president,? in 

1 The titles of these addresses were ‘‘The Punishment of War Criminals,’’ ‘‘The In- 


ternational Control of Atomic Energy,’’ ‘‘Sovereignty Over Polar Areas,’’ ‘‘Sources of 
Modern International Law.’’ 
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the lectures which he was invited to give at the University of Michigan, 
the University of Washington at Seattle, McGill University at Montreal 
and the Academy of International Law at The Hague (where he was a 
member of the Curatorium for some years) and in his seminars as Pro- 
fessor of International Law at Georgetown University School of Foreign 
Service. 

He was asked to appear as international law expert before Senate com- 
mittees considering legislation on phases of international law or interna- 
tional relations. For example, he was called to testify before the Senate 
Subcommittee on Disarmament last January on two questions: (1) The 
relation between the control of armaments and the settlement of the major 
political differences between nations; (2) What basic powers an enforce- 
ment agency must have to be effective. On his death this testimony was 
reprinted as a tribute to his memory in the Congressional Record at the in- 
stance of Senator Bricker. In submitting the statement Senator Bricker 
said : ‘‘It shows very clearly that strict adherence to the rule of law among 
nations, to the development of which George Finch devoted his life, is the 
only alternative to global chaos.’’ 

George Finch was a member of the American Bar Association and Vice- 
Chairman of its Committee on Peace and Law through the United Nations, 
a member of the Advisory Committee of the Inter-American Bar Associa- 
tion, of the Research in International Law of the Harvard Law School, 
and of the American Institute of International Law. He was also an 
Associate Member of the Institut de Droit International, a Corresponding 
Member of the Panamanian Academy of International Law, and Honorary 
Collaborator of the Hellenic Institute of International and Foreign Law. 

George Finch took a leading part in the American Bar Association dis- 
cussions of the Bricker amendment to the Constitution and was chosen to 
prepare the case of the Association in favor of the amendment. His papers 
and speeches in behalf of the amendment and his testimony before the 
Senate Subcommittee above mentioned rank with the best examples of his 
style and philosophy. 

George Finch was a conservative in his attitude toward international 
questions. We have noted his achievements. What was his philosophy? 
A few quotations will indicate the trend. The general aim of his life was 
“*the substitution of reason and morality for force in the settlement of in- 
ternational disputes.’’ ‘‘To prepare the world for the rule of right the 
science of International Law was created.’’ ‘‘A definition of aggression 
and a compulsory jurisdiction for the submission of legal questions to the 
International Court of Justice should have been agreed upon long ago.” 
He believed vigorously in the sanctity and binding character of treaties 
‘* All states great and small are entitled to equal rights of sovereignty and 
independence in their external relations and to freedom from intervention 
in their internal affairs.’’ ‘‘The time has long since passed when the na- 
tions having a sense of honorable obligation should consider withdrawal of 
recognition of any nation which persistently refuses to comply with fun- 
damental international obligations.’’ 

On problems of the present day George Finch had definite ideas. He 
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was of course utterly opposed to international Communism which, he said, 
denies the doctrines of Christianity and the divinely endowed rights of 
man. In view of the known record of Communist governments as to the 
breach of treaty engagements, he thought it would be suicidal for the 
United States to stop the production of any weapon it might need to deter 
attack. ‘‘It would not be feasible to vest non-forceable enforcement powers 
in an enforcement agency as long as member nations are bent on the use 
of force to impose their wills upon other members.’’ He deemed it im- 
practicable to endow an enforcement agency with powers of inspection that 
allowed ‘‘hordes of aliens to swarm over the country’’ and engage in 
“legalized spying.’’ He thought legal machinery centered on an interna- 
tional court could be devised to deal with violations of an arms control 
agreement, 7f the signatories abide by the rules of law in their international 
conduct ; otherwise it would be impossible. These thoughts taken from his 
testimony before the Senate Subcommittee above mentioned are by no 
means a complete summary of his philosophy (which space forbids) but 
they show the nature and character of his attitude toward international 
law and certain questions of the day. 

One is at once impressed with the thorough preparation of his papers, 
the historical setting presented, but most of all with the logic and common 
sense of his arguments. As I look back on the years of close association 
with George Finch, I carry away deeply engraved impressions of un- 
bounded energy, dogged determination, unbiased sense of justice, deep sin- 
cerity relieved with a vein of benign humor—all inspiring respect and af- 
fection in the hearts of those fortunate enough to know and work with him. 

Lester H. WooLsEY 


POLITICAL AND HUMANITARIAN APPROACHES TO LIMITATION OF WARFARE 


A point of convergence is reached by two diametrically opposite ap- 
proaches to the problem of the regulation or limitation of warfare. Henry 
A. Kissinger has produced an extremely thoughtful and interesting book 
entitled Nuclear Weapons and Foreign Policy. This volume is the product 
of the author’s work with a study group at the Council on Foreign Rela- 
tions, a group which included a large number of persons with experience 
in foreign affairs, in military affairs, in science and in government. This is 
a substantial volume of 455 pages which requires careful reading. The 
other approach is to be found in a little pamphlet of 168 pages published 
by the International Committee of the Red Cross in September, 1956, 
entitled Draft Rules for the Limitation of the Dangers Incurred by the 
Civilian Population in Time of War. These Rules, with their compact but 
lucid commentary, were elaborated as a result of consultation with the 
National Societies of the Red Cross and with a Committee of Experts. This 
Committee of Experts was drawn from twelve different countries and, like 
the Council group, included military men, persons with broad govern- 
mental experience, and a number of scholars. The Red Cross Draft Rules 
represent a revision of an earlier draft published in 1955. 

Kissinger approaches the problem from a hard-headed analysis of inter- 
national politics, the fundamental interests of the United States, and the 
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potentialities of, and limitations upon, military strategy. The Interna- 
tional Committee of the Red Cross (commonly referred to as the ICRC) 
approaches their problem from the basic humanitarian interest for which 
it is so well known, stressing its essential neutrality in political matters. 
Both Kissinger and the ICRC are concerned with the devastating poten- 
tialities of nuclear war. Both, with a good deal of realism, suggest pos- 
sibilities for mitigating the horror of the nuclear holocaust. The ICRC 
stresses the point that because of its essential neutrality ‘‘it cannot take 
direct action to prevent or stop wars, except by rejecting the very idea 
of war; but it does at least strive continuously to limit their tragic con- 
sequences.’’* Kissinger, in some of his finest chapters, analyzes the con- 
stant threat to the non-Communist world from Soviet power driven by 
consistent adherence to a basic doctrine which preaches the eventual 
destruction of the non-Communist societies. Given the resulting area of 
international conflict, Kissinger proceeds to argue for the possibility of 
limited war as an instrument of policy in the nuclear period. Kissinger 
explains that a limited war cannot be defined in purely military terms. 
‘*Limited war is essentially a political act.’’? 


Limited war reflects an attempt to affect the opponent’s will, not 
to crush it, to make the conditions to be imposed seem more attractive 
than continued resistance, to strive for specific goals and not for com- 
plete annihilation.® 


The ICRC addresses its rules for the protection of the civilian population 
to declared war ‘‘or any other armed conflict’’ including ‘‘armed conflict 
not of an international character.’’ * 

Kissinger repeatedly points out that under the concept of limited war, 
since the decision is not wholly in the military field, there must be constant 
reliance on political action and on diplomacy. The ICRC in drawing up 
its draft rules stops short of proposing an international convention by 
which they might be accepted, constantly observing the proper limits of 
its own activity and leaving political action to governments. 

There is no soft-headed thinking in either study; both take account of 
hard realities. The ICRC, with its long background of studies in the amel- 
ioration of the condition of civilian populations, the wounded, and prisoners 
of war, is quite aware of the limits on the possible and it has made full 
use of its very experienced and practical-minded experts. Throughout 
its Commentary, it calls attention to the fact that the most idealistic will 
feel its proposals fall short of the ultimate desiderata but that it has gone 
as far as is feasible. It has clearly kept in mind that throughout the 
history of the various regulations of methods of warefare from the Dee- 
laration of St. Petersburg of 1868 down through the Geneva Conventions 
of 1949 and the latest convention in the field, that of The Hague in 1954 
for the Protection of Cultural Property in the event of Armed Conflict, 
successful or even partly successful limitations on warfare have beet 


1 Op. cit. 3. 2 Op. cit. 141. 
3 Ibid. 140. 4 Op. cit., Art. 2, commentary, pp. 40 ff. 
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characterized by a due regard not only for humanitarian considerations 
but also for military necessity.® 

It is not many years since a vigorous and perhaps a dominant scholarly 
opinion felt that any further attempts to deal with the actual conduct of 
warfare were undesirable because they would weaken the central drive 
to eliminate war entirely. But it is clear that fighting even between 
armies has not been eliminated and that various types of armed struggles 
will unfortunately still take place. Kissinger refers to four possible cat- 
egories of limited wars. The first would be between ‘‘secondary powers, 
such as between Israel and Egypt or between India and Pakistan.’’ The 
second would be wars involving either the Western Powers or the Soviet 
bloe against distinctly inferior Powers such as Soviet intervention in the 
satellites ‘‘or United States military action in the Western hemisphere’’ 
(sic). As a third category he suggests a struggle between a major and 
a minor Power which might spread as in the case of the Chinese move 
against South Vietnam ‘‘or the Anglo-French ‘police action’ against 
Egypt.’’ Fourthly he considers the problem of limited war ‘‘which be- 
gins explicitly as a war between the major powers’’ but which remains 
limited. Kissinger gives a few examples of limited war in history but 
has not drawn on the literature of international law which is extensive 
on this subject."’ Kissinger’s extensive bibliography refers to none of 
the works familiar to international lawyers, and indeed the only one of 
the international law fraternity who seems to be mentioned is Quincy 
Wright, who is cited not for his magisterial study of war but for an article 
on “World Polities’’ in Air Affairs, Vol. 1 (1947). On the other hand, 
the ICRC is of course thoroughly familiar with the international law 
literature in this field.® 

It is pertinent to note that the Institut de Droit International established 
in 1954 its 25th Commission to consider the question whether a new re- 
statement should be made of the law of war. This Commission, under the 
distinguished guidance of Professor Francois of The Netherlands, pub- 
lished its first report last year.° No member of the Commission dissented 
from the view that an attempt should be made to restate the law of war, 
although there were natural differences of opinion as to the exact nature 
and scope of the task which the Institut should undertake. As Professor 
Kunz says, ‘‘The times of ignoring the laws of war are over.’’ 2° 

It may be remarked that both the ICRC and the rapporteur of the 

5See Royce, Aerial Bombardment and the International Regulation of Warfare, 
Chs. I, IV (1928). 6 Op. cit. 137-138. 

See the references in the present writer’s editorial comment, ‘‘Should International 
Law Recognize An Intermediate Status Between Peace and Wart’? 48 A. J. I. L. 
98 (1954), and ‘*Intermediacy,’’ 23 Nordisk Tidsskrift for International Ret 16 (1953). 

8 For example, it cites at page 39 Kunz, ‘‘The Laws of War,’’ 50 A.J.I.L. 331 (1956), 


and Lauterpacht, ‘‘ The Problem of the Revision of the Law of War,’’ in 29 Brit. Yr. Bk. 
Int. Law 360-382 (1952). 

® The rapporteur, in his Provisional Report, refers to the ICRC draft of 1955 and to 
Kunz’s article cited in the preceding note. 


*° Kunz, ‘‘The New U.S. Army Field Manual on the Law of Land Warfare,’’ 51 
AJ.LL. 388 (1957). 
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Institut agree that the laws governing the conduct of war must equally 
be applicable in cases where the competent organ of the United Nations 
has designated one of the parties as an aggressor.** Kissinger does not 
use the same vocabulary, but he clearly would not distinguish for these 
purposes between the ‘‘just’’ and the ‘‘unjust.’’ 

Kissinger constantly emphasizes the point that the horror of the nuclear 
holocaust deters the use of these weapons or at least creates a psychologi- 
eal block against their use. He never fails to stress the absolutely essential 
requirement that the United States should maintain its deterrent force 
which would be capable of striking the Soviet Union if the Soviet Union 
should attempt to launch a nuclear attack. However, he then considers 
the possibilities of lesser struggles and the need to be prepared to fight 
them. Although he does not touch on this subject at all, it is entirely 
pertinent to a consideration of his thesis to study the problem to which the 
ICRC devotes itself, namely the protection of the civilian population. 
Obviously one must bear in mind that fighting may take place not only in 
the heart of an enemy country but in some peripheral country, for example, 
in a Korea, in a Vietnam or in a Hungary. Not only would there be no 
military advantage in unnecessarily injuring civilian populations under 
such circumstances, but on the contrary, the military advantage would lie 
in protecting them to the greatest possible extent. 

It is generally asserted, particularly by those who have not devoted 
much study to the history of the laws of war, that it is quite a futile 
exercise to seek for any regulation of warfare. Nevertheless, at the 
moment when this is being written the disarmament subcommission of 
the United Nations at London is seriously discussing a much more difficult 
task, namely the limitation of armaments, including a limitation on the 
production, testing and use of atomic weapons and materials. If this is 
a feasible exercise in statesmanship so also is the consideration of the 
limitation of the dangers incurred by the civilian population in time of 
war. Moreover, President Eisenhower has recently laid great emphasis 
on the efforts of the United States to produce ‘‘clean’’ atomic bombs which 
would have little or no radioactivity fall-out.7 The problem of the 
‘‘elean’’ bomb is also mentioned by the ICRC ** and by Kissinger." 

The ICRC makes ‘‘every effort to ensure that if violence is used, as 1s 
always possible, certain humane rules . . . protect the people who are 
not taking part in the struggle.’’** Kissinger urges that 


The United States should ... shift the emphasis of disarmament 
negotiations from the technically almost impossible problem of pre- 
venting surprise attack to an effort to mitigate the horror of war.” 


Kissinger would seem to agree with the conclusion of the ICRC experts 
that from a military appreciation, indiscriminate air bombardment has 


11 ICRC, op. cit. 45; Institut, report, p. 9. The present writer shares this view: sé 
A Modern Law of Nations, Ch. VIII (1946). 

12 President Eisenhower’s Press Conference July 3, 1957, N.Y. Times, July 4, 1957 

13 Op. cit. 109. 14 Op. cit. 232. 

15 Op. cit. 3. 16 Op. cit. 231. 
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not ‘‘paid.’’?* The ICRC would no doubt agree with Kissinger’s 
conclusion : 


A program which sought to establish some principles of war limita- 
tion in advance of hostilities would seem to make fewer demands on 
rationality than one which attempted to improvise the rules of war 
in the confusion of battle.** 

It is true that Kissinger is not attempting to lay any stress upon the 
conclusion of agreements among nations about limited war, and of course 
he places no reliance on promises, whether in treaties or otherwise, emanat- 
ing from the Soviet Union.’® He is concerned to show the self-interest 
which would induce both sides to recognize the value of limited war. He 
faces the difficult task of convincing people, particularly military people, 
that they must change their fundamental conceptions of war. In this re- 
spect his problem is not greatly different, it is believed, from that which has 
been suggested concerning the need for breaking away from the traditional 
dichotomy in international law between peace and war.*° The rules 
governing the treatment of prisoners of war, which is one of the accomplish- 
ments to which the ICRC has so greatly contributed, rest on self-interest, 
although the movement for their adoption had a humanitarian motiva- 
tion. It is true that for this purpose it was necessary to have various 
detailed provisions partly for the guidance of protecting Powers. But 
the observance of the conventions—and they have been observed by and 
large in spite of some violations—results from the fact that they have been 
drafted realistically by military people, with the urging indeed of humani- 
tarians, but always with an eye to practical self-interest. Kissinger, in 
effect, argues that an intelligent appreciation of self-interest might well 
lead to a continued limitation of a war and to a cautious type of military 
tactics which would obviate the possibility of the limited war developing 
into the nuclear holocaust. 

It is not the purpose here to review the details of Kissinger’s book or 
the details of the rules proposed by the ICRC. What is suggested is 
that these very different but concurrent studies both reject the idea that it 
is impossible to achieve some limitation of warfare. The realists would be 
acting unrealistically if they fail to appreciate the contribution which the 
moralists and legalists can make to an essentially common objective. 


C. Jessup 


THE HONDURAS-NICARAGUA BOUNDARY DISPUTE 


Students of American Constitutional law, who are familiar with the 
numerous boundary disputes between the States of the United States and 
with the principles laid down by the Supreme Court for their solution, 
will follow with particular interest the long-standing dispute between 
Honduras and Nicaragua which now happily has been submitted to the 

17 ICRC, op. cit. 22. 18 Kissinger, op. cit. 230. 

19 Cf. ibid. 232. 20 See the articles cited supra, note 7. 
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International Court of Justice for solution. In the suits between the 
States of the Union the questions at issue have been of relatively easy solu- 
tion, most of the cases dealing with rivers as boundaries. Only in the 
ease of the suit brought by Rhode Island against Massachusetts was an 
original colonial boundary involved, offering a parallel to the numerous 
Latin American controversies. 

Due to vast areas of unexplored land the Latin American states had 
trouble with their boundary lines from the first days of their independence. 
The Spanish administrative divisions had of necessity to be described in 
terms of uncertain geographical boundary markers. When the independ- 
ence of Central America was declared in 1821 the boundaries of the 
United Provinces followed those of the Captaincy-General of Guatemala 
under the Vice-Royalty of New Spain. Then, when the five Provinces 
went their separate ways as independent ‘‘republics’’ in 1838, the exist- 
ing boundary lines were retained, including certain doubtful areas which 
had never been definitely marked off, the rule of uti possidetis, the test 
of effective possession, conflicting at times with the rule of uti possidetis 
juris, the right to possess, independent of the actual fact of possession. 

On May 1, 1957, the Council of the Organization of American States met 
in special session to consider a cablegram addressed by the Honduran 
Minister of Foreign Affairs to the Chairman of the Council, Ambassador 
Lobo, denouncing Nicaragua as an aggressor for having invaded with mili- 
tary forces Honduran territory, crossing the boundary line of the River 
Coco or Segovia fixed by the award of the King of Spain made on December 
23, 1906.% 

On May 2, in the presence of renewed complaints of aggression, as- 
serted this time by Nicaragua as well as Honduras, the Council met again 
in special session and adopted a resolution convoking the Organ of Con- 
sultation provided for by the Inter-American Treaty of Reciprocal As- 
sistance and constituting itself as provisional Organ of Consultation. At 
the same time the resolution authorized the chairman to appoint a com- 
mittee to investigate on the spot the facts of the situation, and it appealed 
to the two governments to abstain from any act that might aggravate the 
situation between their countries.2 On the same day the Chairman of 
the Council appointed a Committee of Investigation consisting of repre- 
sentatives of Argentina, Bolivia, Mexico, Panama and the United States, the 
representative of Panama being elected Chairman. The committee left 
for Panama next day, and from there by United States military plane, 
first to Tegucigalpa and then to Managua. At both capitals the com- 
mittee presented to the governments a draft agreement for the cessation 
of fighting; and upon signature of the two governments the agreement 
entered into force at the same hour, 7:30 p.m., on May 5, the day after 
the arrival of the committee. The promptness with which the agreement 


1 Acta de la Sesién Extraordinaria celebrada el 1° de Mayo de 1957 (Pan America® 
Union Doe. C-a-242). 

2 Acta de la Sesién Extraordinaria celebrada en la tarde del Jueves 2 de Mayo de 
1957 (Pan American Union Doc. C-a-244). 
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was signed suggested that the skirmishing along the border was more of a 
perfunctory demonstration of claims than a determination to decide the 
issue by armed force. 

The next step was to secure an agreement providing for the mutual 
withdrawal of troops along the disputed frontier, which was accomplished 
on May 10, the two drafts being prepared by the committee and signed 
by the respective governments at midnight and at 3:30 a.m., becoming 
effective at noon. The Committee of Investigation thereupon returned 
to Washington and submitted its report to the Council of the Organiza- 
tion of American States acting provisionally as Organ of Consultation.’ 

The report of the committee set forth in detail the successive steps in 
securing the two agreements from the governments in controversy, and 
it was promptly adopted by the Council, which thereupon proceeded to 
appoint the same members to constitute an ad hoc committee to try to 
work out, within a limit of thirty days, a procedure for the settlement of 
the controversy acceptable to both parties. The ad hoc committee held 
numerous sessions, but without being able to bring about a settlement by 
direct negotiation, with the result that the Council appointed two of the 
members of the committee to put before the two governments alternative 
proposals for the settlement of the dispute: an arbitral tribunal; a single 
arbiter; the International Court of Justice at The Hague—all three pro- 
cedures being contemplated in the Pact of Bogota of 1948, which both 
parties had ratified, Nicaragua’s reservation covering the very issue before 
the Council. 

On June 28, the Chairman of the Committee, Ambassador Arias of 
Panama, announced to the Council that the parties had chosen to submit the 
dispute to the International Court of Justice. Some weeks later, on July 
21, the Ministers of Foreign Affairs of the two governments signed at the 
Pan American Union an agreement on the procedure to be followed in 
presenting to the International Court of Justice ‘‘their disagreement con- 
cerning the arbitral award handed down by His Majesty the King of Spain 
on December 23, 1906.’’* A maximum period of ten months from Sep- 
tember 15 is fixed within which Honduras will submit a written applica- 
tion instituting the proceedings before the Court. Article 4 of the agree- 
ment provides that 


The decision, after being duly pronounced and announced to the 
Parties, shall settle the disagreement once and for all and without ap- 
peal, and shall be carried out immediately. 


Then, as if to express publicly the regret of the two governments at the 
skirmishing along the disputed boundary line, Article 6 concludes by 
saying: 


* Situation between Honduras and Nicaragua: Report of the Investigating Commit- 
tee (Pan American Union Doc. C-1-341) (English) ). 

* Agreement between the Ministries of Foreign Affairs of Honduras and Nicaragua 
on the Procedure to be Followed in Presenting to the International Court of Justice 
their Disagreement concerning the Arbitral Award Handed Down by His Majesty the 
King of Spain on December 23, 1906 (Pan American Union Doc. C/INF-337 (English) ). 
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In implementing the provisions of this Agreement, the Government 
of Honduras and the Government of Nicaragua are mindful of the 
noble spirit of Point 6 of the decision approved on July 5, 1957 by the 
Council acting provisionally as Organ of Consultation in which it is 
pointed out that Honduras and Nicaragua are linked in a very special 
way by geographic and historic ties within the Central American 
community. 

—a graceful apology to the Council for giving it so much trouble over 

what was after all a family affair. 

The submission of the case to the International Court of Justice calls 
for a decision on the specific question of the validity of the arbitral award 
of the King of Spain. In the interpretation of this award account will 
have to be taken of the Bonilla-Gamez Treaty signed at Tegucigalpa by the 
two countries on October 7, 1894, in which provision was made for a Mixed 
Commission on Boundaries and rules were laid down for the guidance of 
the commission, among which was the rule: 

3. It will be understood that each Republic is owner of the territory 

which, at the time of Independence, constituted the provinces of Hon- 

duras and Nicaragua. 
Article III of the treaty provided that in the event that the Mixed Com- 
mission should be unable to agree upon certain points of the boundary, they 
should be submitted to arbitration, the neutral member of the arbitral tri- 
bunal to be a member of the diplomatic corps accredited to Guatemala, and 
if no member of the diplomatic corps should be available, then, among other 
possible arbiters, the Government of Spain. A ten-year limit was fixed 
within which the treaty was not to be modified or the question settled by 
any other method. 

On the basis of the Bonilla-Gamez Treaty the Mixed Commission met and 
fixed the boundary from the Pacific Coast up to Portillo de Teotecacinte, 
but disagreed in respect to the rest of the boundary from that site to the 
Atlantic. In view of the disagreement, the arbitrators from the respective 
countries met at Guatemala City on October 2, 1904, and, in accordance 
with Article V of the treaty, designated the King of Spain as the sole ar- 
biter. The designation was approved by both governments and represen- 
tatives were appointed to present their respective cases to the King of 
Spain. The award of the King of Spain was given on December 23, 1906, 
fixing the mouth of the Rio Coco or Segovia as the beginning of the bound- 
ary on the Atlantic, adjacent to Cape Gracias a Dios, and thence follow- 
ing the Rio Coco to the Poteca or Bodega tributary and thence upstream 
to the River Guineo or Namasli and from that junction to the Portillo 
Teotecacinte.® 

The succeeding history of the controversy is long and involved, marked 
in 1912 by an assertion by Nicaragua of the nullity of the award; in 1918 
by mediation of the United States; and in 1920 by a meeting of the Presi- 
dents of the two countries at Amapala and an agreement the following year 
to submit the question of the validity of the award to the decision of the 


5 The text of the award in English may be found in 100 British and Foreign State 
Papers 1096. 
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Chief Justice of the United States; in 1931 by the Irias-Ulloa Protocol; 
and in 1937 by a new mediation commission. None of the proposed meas- 
ures, however, led to a settlement. Then the controversy, after remaining 
more or less quiescent for some fifteen years, came to a head last February 
21, when the Government of Honduras created the Department of ‘‘ Gracias 
a Dios’’ with the Rio Coeo or Segovia as the boundary. A month later 
Nicaragua occupied part of the disputed area, contesting the territorial 
claim of Honduras, and that government in turn promptly denounced the 
occupation as aggression and appealed to the provisions of the Treaty of 
Reciprocal Assistance. 

The principal issue in the case will be whether the award of the King 
of Spain was within the terms of the Bonilla-Gamez Treaty. An arbitral 
award, however final and definitive the parties may pledge it to be, must 
obviously be within the terms of reference, both in respect to the procedure 
to be followed by the arbitrator and in respect to the factual basis of the 
decision. It will be the task of the International Court of Justice to de- 
termine whether the alleged deviations of the award from the terms of 
reference are sufficient to nullify it, and, as a minor issue, whether the ex- 
press or tacit consent of a government in the process of executing a treaty 
ean set aside the terms of the treaty itself. A broad review of the issues 
may be found in the Minutes (Actas) of the Council of the Organization 
of American States on the occasion of the extraordinary session held in 
answer to the petition of the Government of Honduras on May 1, 1957, at 
which the note of the Foreign Minister of Honduras was read denouncing 
Nicaragua as an aggressor ‘‘for having invaded Honduran territory with 
military forces, crossing the dividing line of the Coco or Segovia River 
fixed by the award of the King of Spain on December 23, 1906,’’ followed 
by the reply of the Nicaraguan representative on the Council surveying the 
authorities on international law which justify the rejection of an arbitral 
award in excess of the terms of submission and setting forth the principal 
grounds of nullity (vicios de nulidad) of the award.’ 

It is of interest to observe that the agreement signed by the two govern- 
ments on July 21 setting forth the procedure to be followed in presenting 
the controversy to the International Court of Justice is accompanied by 
Separate statements on the position of the respective Ministers of Foreign 
Affairs in resorting to the Court, Honduras ‘‘basing its stand on the fact 
that the Arbitral Award is in force and unassailable,’’ and maintaining 
that the failure of Nicaragua to comply with the arbitral decision consti- 
tuted, under Article 36 of the Statute of the Court, a breach of an inter- 
national obligation; and Nicaragua presenting grounds for impugning the 
validity of the award and maintaining that its boundaries with Honduras 
‘continue in the same legal status as before the issuance of the above- 
mentioned Arbitral Award.’’ 

C. G. FENwIcK 

*A survey of the development of the controversy, with references to documents, may 
be found in Ireland, Boundaries, Possessions, and Conflicts in Central and North America 
and the Caribbean 128 ff. (1938). 

* Acta de la Sesién Extraordinaria, cited in note 1 above. 


NOTES AND COMMENTS 


PROFESSOR KRYLOV AND SOVIET TREATIES 


In September, 1956, work was begun at the Hoover Institute and Li- 
brary of Stanford University on a study of ‘‘The Soviet Government as 
a Treaty Partner, 1917-1952.’’ The study was planned to take approx- 
imately two years, and was expected to lead to the publication of two vol- 
umes in the Hoover Library Documentary Series. Direction of the study 
was entrusted to Robert M. Slusser and Jan F. Triska. 

The study is still far from completion and has not yet published any 
of its findings. Nevertheless, it has already attracted a certain amount 
of attention. In March, 1957, fairly extensive accounts based on an inter- 
view with the staff appeared in the New York Times* and the Boston 
Globe. These were followed by a number of shorter references in other 
papers.* On April 22, an analysis based on the newspaper reports was 
broadcast by the United Press * and this in turn led to a heated criticism 
of the study by a leading Soviet scholar on international law, Professor 
S. Krylov of Moscow State University. Professor Krylov’s criticism 
took the form of an article in Izvestiia entitled ‘‘Shifting the Blame.’’® 

As frequently happens when information passes from one person to 
another, distortions and misinterpretations have gradually crept into 
these reports on the Soviet treaty project. Unfortunately, those working 
on the study have never had an opportunity to see or edit the reports 
before they were published. In a number of cases the information given 
has been inaccurate and misleading. The result is that the study which 
Professor Krylov criticized bears little resemblance to the one which is 
actually being carried out. Under these circumstances it seems desirable 
to attempt to set the record straight by a brief analysis of his article. 

Professor Krylov's criticism of the treaty study can be summarized as 
follows: (1) The admittedly fairly extensive work done so far by the 
treaty study in examining Soviet treaties has been ‘‘superfluous,’’ since 
the Soviet Government has never engaged in secret diplomacy, while ‘‘the 
treaties and agreements which it has concluded are no secret to anyone.” 
(2) Furthermore, there is no need to investigate the record of Soviet per- 
formance of its treaty obligations, since the Soviet Government from the 
beginning ‘‘has accurately and loyally observed the international obliga- 


1N. Y. Times, March 31, 1957. 2 Boston Globe, March 31, 1957. 

3 For example, the San Francisco Examiner, April 3, 1957, and the Chicago Tribune, 
April 23, 1957. 

United Press radio commentary by Leroy Pope, April 22, 1957. 

5 **S bol’noi golovy na zdorovuiu,’’ Izvestiia, May 26, 1957, p. 5; English translation 
annexed to the present note, at p. 771 infra. A summary of Professor Krylov’s articlé 
was broadcast by Radio Moscow on May 28. There is a translation, under the title ‘‘ The 
guilty accuse the innocent,’’ in 9 Current Digest of the Soviet Press 22 (No. 21). 
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tions which it has assumed.’’ (3) The real purpose of the study, therefore, 
must be to divert public attention from (alleged) violations by the United 
States of its treaty obligations by raising a hue and cry over (alleged) 
Soviet misdeeds. 

1. Concerning Professor Krylov’s first point, the writers can only say 
that they wish it were true. At the time the study was undertaken it 
was assumed that it would be a comparatively easy task to assemble in one 
place the basic information needed on the treaties and agreements entered 
into by the Soviet Government. Instead, it was discovered that before 
starting to study the treaties it was necessary to hunt out the basic data 
concerning them from a wide range of sources. A very considerable 
number of well-documented Soviet treaties, including some of particular 
significance, have never been published in the official Soviet treaty series,® 
while others are referred to in that source only by title and date, so 
that their text must be sought elsewhere. 

Furthermore, the methods of secret diplomacy, which Professor Krylov 
states the Soviet Government has always ‘‘resolutely rejected,’’ have in 
reality been used by it repeatedly since the early days of the Soviet re- 
gime, a fact which can readily be ascertained from Soviet sources. An 
early example is the special supplement to the Peace Treaty with the non- 
Soviet Government of Georgia signed on May 7, 1920, in which the Georg- 
ian Government, under Soviet pressure, agreed to give the Georgian Com- 
munist Party full freedom of action without the threat of ‘‘judicial or 
administrative repression.’ After the fall of the Georgian Government— 
a fall to a large extent brought about by that very Communist Party to 
which it accorded immunity in the secretly negotiated agreement—the 
Soviet Government published the full text of the secret supplement in its 
official treaty series.’ 

Later on, unfortunately, the Soviet Government abandoned such un- 
compromising honesty as inexpedient, but it did not give up the practice 
of secret diplomacy. To the best of the writers’ knowledge it has not yet 
published, for example, the texts of the secret agreements which it con- 
cluded with the Government of Nazi Germany during the period between 
August, 1939, and June, 1941. Now that V. M. Molotov, one of the prin- 
cipal negotiators of those agreements, has been officially censured for having 
“hampered in every way’’ the implementation of measures ‘‘intended 
to ease international tension and promote universal peace,’’*® it is to be 
hoped that Soviet scholars will be permitted to join their colleagues in 


* Sbornik deistvuiushchikh dogovorov, soglashenii i konventsii, zakliuchennykh SSSR 
8 inostrannymi gosudarstvami, Moscow, Gosudarstvennoe izdatel’stvo politicheskoi 
literatury, 1924-. At present sixteen volumes of the Sbornik have been issued. The 
Sbornik for the U.S.S.R. was preceded by a series for the RSFSR, of which five volumes 
appeared between 1921 and 1923. These sources are hereinafter designated Sbornik 
RSFSR and Sbornik SSSR. 

‘For the peace treaty with the Georgian Democratic Republic see 1 Sbornik RSFSR 
27-34. For the special secret supplement see 3 Sbornik RSFSR 295. 

* Resolution of the plenary meeting of the Central Committee of the Communist 
Party of the Soviet Union, June 29, 1957. N. Y. Times, July 4, 1957, p. 2. 
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other countries in making a full and objective study of these secret negotia- 
tions and agreements. 

As the result of this situation, it was found necessary to prepare an 
exhaustive card file of Soviet treaties, showing source references for each 
treaty and basic data on such information as ratification, denunciation, 
extension, etc. It is planned to publish this information in the form of a 
‘*Calendar of Soviet Treaties.’’ 

2. Professor Krylov’s second contention, that the Soviet Government 
has always ‘‘aceurately and loyally observed the international obligations 
which it has assumed,’’ is equally untenable. V. I. Lenin, leader and 
founder of the Soviet state, was more candid when he stated, with regard 
to Soviet obligations under the Treaty of Brest-Litovsk : 

Yes, of course, we are violating the treaty, we have already violated 
it thirty or forty times. Only children could fail to understand that 
in such an epoch, when a long, agonizing period of liberation ensues 

only children could fail to understand that here there must be a 
lengthy, wary struggle.® 

In 1939 the Red Army occupied half the territory of Poland, a state 
with which the Soviet Union had a Pact of Non-Aggression which it had 
solemnly reaffirmed less than twelve months before the invasion.*° 

In August, 1935, the Soviet Union concluded a Treaty of Friendship 
and Alliance with the Chinese Republic ™ in which it pledged itself to 
respect the sovereignty and territorial integrity of China and to render 
it ‘‘all possible economic assistance in the postwar period, with a view 
to lightening and speeding up”’ its national rehabilitation. Despite this 
solemn pledge the Soviet armies in Manchuria after the war dismantled 
and removed to the Soviet Union millions of dollars’ worth of industrial 
equipment belonging to China. Even in Communist China an official pro- 
test against this Soviet action has been made.’ 

These examples—and it would be easy to add to their number—are cited 
not for the purpose of framing an indictment of Soviet conduct, but simply 
to demonstrate that an investigation of the actions of the Soviet Government 
under its treaty obligations need not necessarily be, in Professor Krylov’s 
term, ‘‘superfluous.’’ It might prove difficult for him to make a convine- 


® Lenin, V. I., ‘‘Doklad o voine i mire 7 marta [1918 g.],’’ 22 Sochineniia 327 ( 
ed., 1929). 

10 For the Non-Aggression Pact, dated July 25, 1932, see 7 Sbornik SSSR 12-15 
A joint Polish-Soviet statement reaffirming the validity of the pact and other existing 
Polish-Soviet treaties and guaranteeing ‘‘the inviolability of peaceful relations be- 
tween the two states’’ was signed or. Nov. 26, 1938. It will be found in Official Docu- 
ments concerning Polish-German and Polish-Soviet Relations, 1933-1939, at 181-182 
(N. Y., 1939). It has not been published in the official Soviet treaty series. 

11 Text in 14 Dept. of State Bulletin 201 (1946); 40 A.J.I.L. Supp. 51 (1946) ; also 
in Harriet L. Moore, Soviet Far Eastern Policy, 1931-1945, at 265-277 (1945). The 
treaty is cited but not published in 11 Sbornik SSSR 198. 

12General Lung Yun, vice chairman of the National Defense Committee of Com 
munist China, was quoted by the New China News Agency on June 16, 1957, as hav 
ing raised this question and others in criticism of Soviet actions vis-A-vis China. N. ¥. 
Times, June 24, 1957, p. 1. 
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ing case for the thesis that in these and similar actions the Soviet Govern- 
ment was guided by a scrupulous regard for the principle, Pacta sunt 
servanda. 

Interestingly enough, Soviet international lawyers over a period of 
years have been by no means unanimous in their support of this principle 
as it applies to treaties entered into by the Government of Tsarist Russia. 
Of a considerable group of authors on this subject, let us quote the two 
most prominent ones: Yevgenii B. Pashukanis (condemned as an ‘‘enemy 
of the people’’ in 1937, but posthumously rehabilitated for his ‘‘ positive 
role in the development of Soviet legal science’’ in 1956) ;* and Yevgenii 
A. Korovin, former member of the American Society of International Law 
and contributor to this JouRNAL,’* who has been writing on the subject of 
Soviet treaties ever since the Bolshevik Revolution. On this subject Pashu- 
kanis ** simply quotes the memorandum of the Delegation of the R.S.F.S.R. 
and Union Republics presented to the Genoa Conference on April 20, 1922: 


If the Soviet power has refused to accept the obligations of previous 
governments or to satisfy the claims of persons who have suffered 
losses from domestic political measures, it is not because in general 
it is unable or disinclined to meet obligations, but for reasons of per- 
sonal and political necessity. The revolution of 1917, which com- 
pletely destroyed all the old economic, social and political relations 
and replaced the old society with a new one, transferring the state 
power in Russia to a new social class on the strength of the sover- 
eignty of the people which had revolted, thereby severed the succes- 
sion of civil obligations which were a component part of the economic 
relations of the society which had disappeared, and which passed 
away along with it. 


Korovin at first disagreed. In 1917 he defended the pacta sunt servanda 
principle vehemently ; those who considered Tsarist treaties no longer valid, 
he wrote, were ‘‘ignorant’’ of international law. 


It is a theoretically and universally recognized principle of inter- 
national law that the person of a state as the subject of international 
relations remains unchanged, despite changes which may occur in 
the organization of the state.*® 


An attempt to sunder existing international treaties would be ‘‘not only 
an unlawful act but a profoundly immoral one as well.’’*? And even 
if legal and moral conditions should be neglected, it must be recognized, 
he argued, that ‘‘for reasons of simple political expediency’’ unilateral 
repudiation of treaties of former governments ‘‘would be both dangerous 
and disadvantageous for Russia.’’ ™ 


18 Sovetskoe gosudarstvo i pravo, No. 6, 1956, at 3-11, quoted in John N. Hazard’s 
editorial, ‘‘Pashukanis is No Traitor,’’? 51 A.J.I.L. 385-388 (1957 

14°*The Soviet Treaties and International Law,’’ 22 A.J.I.L. 753 (1928); ‘‘The 
Second World War and International Law,’’ 40 A.J.I.L. 742 (1946). 
—" mezhdunarodnyi,’’ Entsiklopediia gosudarstva i prava 981-982 (Moscow, 

‘6 Korovin, Yevgenii A., Vneshniaia politika obnovlennoi Rossii 9 (Moscow, 1917). 

17 [bid. 10. 18 Ibid. 11-12. 
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Later, however, Korovin changed his mind. As the practice of the new 
Bolshevik regime changed, so did Korovin’s theory on treaties. The pacta 
sunt servanda principle, which he had advocated as the only principle 
valid in spite of changes in government, was now on the index. In an 
article on the rebus sic stantibus clause ** he wrote: 


As a result of the inexorability of fate, all the legal relations which 
rest on the assumption of social community of the identity of the state 
systems of the contracting parties collapse, and not only is the viola- 
tion of a specific group of former treaty obligations justified, but it 
would be genuinely wrong that they would be observed ‘‘contrary to 
reason and in defiance of nature.’’ *° 


Many other Soviet authors on international law besides Pashukanis 
and Korovin (Shtein, Kotliarevskii, Sabanin, Durdenevskii, ete.), in uni- 
son with them, denied the principle of pacta sunt servanda in this context, 
but it is hardly necessary to quote them as well, since Professor Krylov 
wrote on Soviet treaties ** at the same time they did. 

The principle of pacta sunt servanda, then, has not always been 
organic attribute of the very nature’’ of the Soviet state; other ‘‘ 
ciples,’’ such as ‘‘political necessity’? and unilateral ‘‘legally justified 
treaty violation,’’ have at times interfered. 

3. Finally, with regard to Professor Krylov’s third point—his claim 
that the real purpose of the study of ‘‘The Soviet Government as a Treaty 
Partner’’ is to divert attention from alleged violations of treaty obligations 
by the United States—we do not consider it our task to defend United 
States foreign policy, just as we do not consider it our task to condemn 
Soviet foreign policy. We are simply attempting to establish and analyze 
the facts insofar as they can be ascertained, for the purpose of under- 
standing our subject. 

As an example of what we believe should be avoided in a study of 
this kind, it would be difficult to find better illustrations than the charges 
leveled by Professor Krylov against the United States. It is all too easy 
to frame such indictments of a nation’s conduct if one presents the facts 
tendentiously and without regard to their historical, legal and political 
context. The actions of the Soviet Union as they affect its treaty obliga- 
tions, like those of any other nation, must be studied in a spirit of dispas- 
sionate objectivity and fullness. It was in that spirit that the study of The 
Soviet Government as a Treaty Partner was established, and it is in that 
spirit that we intend to complete the task. 


‘ 


‘an 
prin- 


Rospert M. Siusser and Jan F. TRISKA 


19 “*Ogovorka rebus sic stantibus v mezhdunarodnoi praktike R.S.F.S.R.,’’ Sovetskoe 
pravo, No. 3, 1923, at 53 et seq. 20 Ibid. 55-56. 

21 For example, ‘‘Optatsii i plebistsit i nachalo samoopredeleniia v sovetskikh mezb- 
dunarodnykh dogovorakh,’’ Sovetskoe pravo, No. 2, 1923, at 43-55, and ‘‘Eksterri 
torial’noe (vnezemel’noe) deistvie sovetskogo prava v zapadno-yevropeiskoi sudebno! 
praktike,’’ ibid., No. 3, 1925, at 37-46. 
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ANNEX 


‘Shifting the Blame,’’ by S. Krylov, Professor of International Law 
at Moscow State University. Jzvestiia, May 26, 1957, p. 5.* 


Treaties must be observed—‘‘Pacta sunt servanda’’—is one of the basic 
principles of international law. In international law this principle is re- 
garded as an axiom, as something taken for granted. Among international 
lawyers of various countries and differing political views there is not the 
slightest difference of opinion concerning the fact that this principle is the 
basis of all international relations and derives from the very nature of 
intercourse among states. As a matter of fact, when this principle lapses, 
international law is replaced by the law of force. 

From the very first days of its existence the Soviet Union, the foreign 
policy of which is firmly based on the Leninist principle of the peaceful 
co-existence of states with varying social systems, has accurately and loyally 
observed the international obligations which it has assumed. The secrupu- 
lous observance by the Soviet Union of the treaties and agreements which 
its representatives have signed is recognized even by those who are unfavor- 
ably inclined towards it. The principle ‘‘Pacta sunt servanda’”’ is an 
organic attribute of the very nature of our socialist state. 

Recently, however, it came about that this obvious truth was evidently 
unpleasing to someone. At the initiative of former U.S. President Herbert 
Hoover a pile of dollars was collected and with them was hired a group 
of scholars at Stanford University to prove the opposite. According to 
United Press Correspondent Pope, the Stanford legal experts set about 
their task boldly and have now ‘‘almost completed the detailed examination 
of Soviet diplomacy—approximately 700 treaties which the Bolshevist 
government negotiated during the forty years of its existence.”’ 

It must be admitted that a considerable amount of work has been done. 
Frankly, however, the work has been superfluous. Ever since its first 
steps in the international arena the Soviet Union has resolutely rejected 
the methods of secret diplomacy. The treaties and agreements which it 
has concluded are no secret to anyone. But of course, it was not for the 
purpose of establishing this already known truth that Hoover disbursed 
dollars to the scholars of Stanford University, in which, by the way, he 
himself was enrolled as a scholar many years ago. 

What, then, is the significance of the Sisyphean labor in which the 

people at Stanford are engaged ? 
To answer this question, unfortunately, we shall have to turn to a prov- 
ince which is very remote from science. Everyone is familiar with the 
old ruse of the thief who cries, ‘‘Stop thief!’’ It is just this unsophisti- 
cated ruse to which the Stanford lackeys with degrees have resorted in 
order to whitewash the unseemly deeds of their masters—the ruling circles 
of the United States—who are following a policy of negotiating ‘‘from 
Positions of strength’’ in international relations. 


Py. summary of Professor Krylov’s article was broadcast by Radio Moscow on May 
28, 1957. 
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But it is impossible to get very far in this game of shifting the blame. 
Even a person who is uninitiated in the mysteries of jurisprudence can 
see clearly that there is nothing in common between the principle that 
treaties must be observed and the policy of negotiating ‘‘from positions 
of strength,’’ that one excludes the other. For the sake of clarity let us cite 
only a few examples. 

In 1933 normal diplomatic relations were established between the USSR 
and the USA. Under the Litvinov-Roosevelt agreement there was as- 
sumed among other things the obligation to forbid the establishment or 
maintenance on either state’s territory of armed organizations pursuing 
aims hostile to the other party. Nevertheless, the so-called Mutual Se- 
curity Law was passed in the USA on October 10, 1951, and was thereafter 
approved repeatedly. This law provides for recruiting armed units and 
groups of spies and saboteurs of ‘‘any selected personnel’’ from among 
the emigrants and deserters from the USSR and the nations of people’s 
democracy for purposes hostile to these states. The law provides for the 
financing of such groups and detachments. 

Despite the reiterated protests of the Soviet Union against this flagrant 
violation of the 1933 Litvinov-Roosevelt agreement, the ruling circles of 
the USA continue as before to carry out subversive actions which con- 
tradict international law, which contradict the principle of the observance 
of international treaties. The counter-revolutionary putsch in Hungary 
showed the whole world how the law ‘‘On guaranteeing mutual security”’ 
looks in practice. 

An outrageous violation of the obligations which the United States of 
America had assumed was the predatory seizure of the Island of Taiwan, 
an indivisible part of China. In the Cairo Declaration of 1943 and the 
Potsdam Declaration of 1945 the USA unconditionally recognized China’s 
rights to this primordially Chinese island. However, this did not pre- 
vent them from seizing the Island of Taiwan in 1950, with the help of the 
Kuomintang clique, or from retaining control over the island to this day. 
Not only, therefore, has the United States violated the principle that inter- 
national treaties must be observed, but it has also perpetrated still another 
crime against international law—aggression. 

Gross violation of the principle ‘‘ Pacta sunt servanda’’ has become habit- 
ual in the international practice of the USA. It is sufficient to mention 
a whole series of violations of international treaties, especially the de- 
cisions concerning Germany which were reached at the conferences in 
Moscow in 1943, Teheran in 1943, Yalta in 1945, and Potsdam in 1949, 
or the declarations of Cairo, Yalta and Potsdam on a postwar settlement 
in the Far East. 

The imperialist circles of the USA have systematically violated the 
principle of observing international treaties in regard to the United 
Nations. Notwithstanding the fact that the USA is a signatory of the UN 
Charter, it has shamelessly trampled on it by its actions. This appears 
in the creation of numerous aggressive blocs such as NATO and SEATO, 
in the stubborn opposition to the restoration of the legitimate rights of 
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the Chinese People’s Republic in the UN, and in many other things. As 
is known, the UN Charter forbids the members of that organization not 
only to resort to force but also to threaten the use of force. The ruling 
circles of the USA, however, carrying out a policy of negotiating ‘‘from 
positions of strength,’’ a policy of approaching ‘‘the brink of war,’’ have 
made extensive use of the threat of force in the form of military demonstra- 
tions, diplomatic blackmail, etc. The threat of force also underlies to a 
considerable extent the colonializing ‘‘ Eisenhower Doctrine.’’ This is elo- 
quently attested to by the reactionary conspiracy in Jordan and the visit 
of the American Sixth Fleet to Lebanon. 

Such are the facts. For an honest scholar, as well as for the man in 
the street, they are far more convincing than the arguments of the Stan- 
ford legal scholars, supported by Mr. Hoover’s dollars. 


INTER-AMERICAN BAR ASSOCIATION CONFERENCE IN BUENOS AIRES 


The Tenth Conference of the Inter-American Bar Association was held 
in Buenos Aires, Argentina, from November 14 to 24, 1957. The host for 
the Conference was the Federacién Argentina de Colegios de Abogados. 
The Organizing Committee for the Conference was composed of Dr. 
Eduardo B. Busso, Chairman, Mauricio A. Ottolenghi and Juan Carlos 
Palacios 

The sessions of the Conference were devoted to considering reports pre- 
sented by the 15 committees of the association, covering public and private 
international law, constitutional law, civil law, municipal law, commercial 
law, civil and commercial procedure, criminal law and procedure, admin- 
istrative law and procedure, fiscal law, social and economic law, legal edu- 
cation, legal documentation, natural resources, and activities of lawyers. 

At the opening session on November 14, the Conference was addressed 
by General Pedro Aramburi, President of the Republic of Argentina, the 
Honorable Robert G. Storey, past President of the Inter-American Bar 
Association, and Mr. Charles S. Rhyne, President of the American Bar 
Association, who responded in behalf of the English-speaking delegates 
to the addresses of welcome. 

Delegates from the United States prepared papers for the Conference 
as follows: 

Committee I. Public International Law: 

‘Consideration of report on the juridical status of the continental 
shelf,’’ by Henry F. Holland, New York, and Professor William W. 
Bishop, Jr., University of Michigan. 

“Principles of law governing use of international rivers,’’ by John 
G. Laylin, Washington, D. C. 

Committee II. Private International Law: 

‘“‘The Inter-American Juridical Committee and the Revision of the 
Bustamante Code; consideration of the study to be made by the special 
committee,’’ by Professor William S. Barnes, Harvard Law School, 
Cambridge, Massachusetts. 
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‘‘Consideration of report regarding comments of member associa- 
tions on comparative study of treaties or laws in existence in the 
American States concerning the recognition and execution of foreign 
judgments (Sao Paulo Conference Resolution) ,’’ by Mrs. Grace Brown, 
Detroit, Michigan. 
‘*Judicial Assistance in administration of justice—recognition and 
proof of foreign law. Study of conclusions and propositions submitted 
by the Inter-American Juridical Committee of Rio de Janeiro in their 
report of September 23, 1952, on international co-operation in judicial 
procedures,’’ by Harry LeRoy Jones, Special Assistant to the Attorney 
General, U. S. Department of Justice. 
‘*Uniform legistation versus international conventions as a method of 
unification of private international law,’’ by Professor Kurt Nadel 
mann, Harvard Law School, Cambridge, Massachusetts. 
Committee V. Civil Law: 
‘‘Comparative Study of the Laws of the Americas on the Status of 
Children in Cases of Separation or Divorce of Parents,’’ by Laura H 
Dale, Washington, D. C. 
‘*Status of Children in cases of separation or divorce of parents,’’ by 
Cecil Dacey, Michigan. 
‘*Legal principles regarding inheritance of property in the Americas, 
by Professor Leonard Oppenheim, Tulane University, New Orleans, 
Louisiana. 
‘*The significance of the Washington (1956) A.I.P.P.I. Congress t 
Western Hemisphere Countries,’’ by W. Frederick Weigester, Attorney 
U. S. Department of Justice, and Cyril D. Pearson, Trademark Counse! 
for Standard Oil Company, New York. 
Committee VI. Civil and Commercial Procedure: 
‘*Legal requirements regarding publicity of court proceedings, includ 
ing taking of photographs, radio and television,’’ by Judge Leste: 
Kramer, New Jersey. 
Judicial statistics. Exchange of conclusions,’’ by Glenn R. Winters 
Chicago, Illinois. 
‘*Unification of legislation regarding intervention of third parties in 
civil proceedings,’’ by Irwin Ward Steinman, Alexandria, Louisiana 
Committee VII. Commercial Law: 
‘*Unification and simplication of rules governing the use of powers 0! 
attorney issued abroad: (a) through uniform legislation and (> 
through revision of the Washington Protocol of 1940,’’ by Phanor / 
Eder, New York City. 
‘Protection of the minority shareholders in corporations and othe 
stock companies,’’ by Professor Jan Charmatz, Tulane University 
New Orleans, Louisiana. 
‘Consideration of report of special committee dealing with a draft om 
uniform legislation limiting liability of maritime carrier,’’ by William 
L. Standard, New York. 
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‘‘International Air Transport Treaties and Recent Amendments,’’ by 
David Grant, New York City. 
‘*Legal problems of postal service such as provisions for the exclusion of 
fraudulent and obscene matter,’’ by Abe M. Goff, General Counsel, 
U. S. Post Office Department. 

Committee VIII. Criminal Law and Procedure: 
‘‘Comparative study of present administration and desirable reform 
of criminal courts in the Americas,’’ by Oliver Schroeder, Jr., Western 
Reserve University, Cleveland, Ohio. 
‘‘Study of legal principles concerning liberty under bond in the 
Americas,’’ by Baxter F. Holland, New York. 
‘‘The functioning of Grand Juries—Grand Jury Manual,’’ by Judge 
Richard Hartshorne, New Jersey. 

Committee IX. Administrative Law and Procedure: 
‘‘Review of decisions of administrative authorities by Courts,’’ by 
Whitney R. Harris, Dallas, Texas. 
‘*Enforcement of food and drug laws in the Americas,’’ by Charles 
Nelson, Florida, Charles Netter and Julius Zimmerman, New York. 

Committee X. Fiscal Law: 
‘‘Annual digest and publication both in English and in Spanish of all 
the laws and regulations regarding taxation in force in the different 
nations of the American Continent,’’ by John P. Bracken, Philadelphia. 
‘*Study of the differences in the various taxation systems in the Ameri- 
can nations,’’ by Samuel Foosaner, New Jersey, and Frank Norton 
Kern, New York. 

Committee XI. Social and Economie Law: 
‘Report of the Committee on measures designed to increase substan- 
tially the volume of foreign investments in the American States,’’ by 
Charles R. Norberg, Washington, D. C., and Sol Linowitz, New York. 

Committee XIV. Activities of Lawyers: 
‘Report of Junior Bar Section’s Committee concerning (a) exchange 
of information, (b) collection of principal laws and codes of the var- 
ious American states and (c) compilation of list of practicing lawyers 
in the various member associations,’’ by Harry Inman, Washington, 
D. C. 
“‘Measures to unify opinions and procedures to prevent and punish 
the illegal exercise of practice of law in the Americas,’’ by Arnold 
Brand, Illinois. 
“Existing regulations in America with respect to assistance and 
social security for lawyers,’’ by Jean V. MecVeety, Minneapolis, 
Minnesota. 

Committee XV. Natural Resources: 
“‘Laws regarding drilling and transportation of oil and gas in the 
Americas, a comparative study,’’ by Roy W. Johns, Pennsylvania. 


Of particular interest at this time is the subject of ‘‘Juridical Defense 
of Western Democracy,’’ upon which national committee reports from the 
various American countries were presented. Dr. Eduardo Salazar of Quito 
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is Chairman of the Inter-American Bar Association Committee on this sub- 
ject. Commissioner David B. Karrick of the District of Columbia is 
Chairman of the United States Committee, and similar committees have 
been organized in Costa Rica, Chile, Cuba, Ecuador, Panama and Peru. 

A special session of the Supreme Court of Argentina was held in honor 
of the delegates, and addresses were delivered on the important function 
of the judiciary. 

The delegates to the Conference also enjoyed an extensive program of 
social activities, which included performances at the Cervantes Theatre, 
a concert of the National Symphonie Orchestra at the Colon Theatre, polo 
and football games, and several sightseeing tours, as well as a visit to the 
President of the Republic, a reception by the Mayor of the City of Buenos 
Aires, and a luncheon by the Governor of the Province of Buenos Aires. 

ELEANOR H. Fincu 


SAN FRANCISCO REGIONAL MEETING OF THE SOCIETY 

On Friday evening, June 7, 1957, the Third Regional Meeting of the 
northern California members of the American Society of International 
Law was held in the Mills Tower lounge of the Bar Association of San 
Francisco. Following the standard of the two previous northern Cali- 
fornia meetings of 1953 and 1956, this meeting was devoted to a problem 
of contemporary interest to lawyers and political scientists, as well as 
citizens interested in international relations: The Effectiveness of Inter- 
national Organizations in Maintaining Peace. Despite adverse influences 
of time and season, the meeting was marked by a large attendance. Over 
65 persons registered for the evening gathering. 

The meeting was conducted under the chairmanship of Homer Angelo 
of the Society’s Executive Council. Greetings were read from the Presi- 
dent of the Society and Edwin D. Dickinson, former dean of the School 
of Law, University of California, and former President of the Society. 
The address of the evening was delivered by Professor Julius Stone of the 
University of Sidney, Australia, recently visiting Bemis Professor of Inter- 
national Law at Harvard Law School. 

In his remarks, Professor Stone repeated the theme of several of his 
presentations in other parts of the United States during the year 1956- 
1957. Discussing the ‘‘Role of the United Nations General Assembly in 
Efforts to Maintain Peace,’’ Professor Stone dealt humorously and critically 
with basic concepts of international relations and organizations. The 
address and the ensuing general discussion provided one of the most 
challenging debates on the subject of international organization heard in 
northern California in recent months. Members of the San Francisco 
Bar and northern California academic circles participated in the inter- 
change. 

The meeting was sponsored by the law schools and political science 
departments of the University of California and Stanford University, and 
the San Francisco Bar Association. Members of the San Francisco ¢on- 
sular corps and representatives of the World Affairs Council of Northerz 


California and the American Association for the United Nations attended. 
HELEN F'RANCOS 


JUDICIAL DECISIONS 
By Brunson MacCHEsNEy 
Of the Board of Editors 


Jurisdiction of International Court of Justice when plaintiff state 
reserves jurisdiction over matters essentially within its domestic 
jurisdiction as understood by itself—whether international law or 
solely national law involved in gold clauses in international loans 


Case or Certain Norwecian Loans (France v. Norway).* L.C.J. 
Reports, 1957, p. 9. 
International Court of Justice,’ July 6, 1957. 


On July 6, 1955, France instituted proceedings against Norway on be- 
half of French nationals who held bonds issued between 1896 and 1905 by 
the Norwegian Government on the French market and other foreign mar- 
kets, as well as bonds issued by the Mortgage Bank of the Kingdom of 
Norway, and the Norwegian Small Holding and Workers’ Housing Bank, 
all prior to 1909. These bonds all contained gold clauses, but convertibil- 
ity to gold had been suspended by the Norwegian Government in 1914, 
again in 1920, and finally since 1931. A Norwegian law of December 15, 
1923, provided : 


Where a debtor has lawfully agreed to pay in gold a pecuniary debt 
in kroner and where the creditor refuses to accept payment in Bank 
of Norway notes on the basis of their nominal gold value, the debtor 
may request a postponement of payment for such period as the Bank 
is exempted from its obligation to redeem its notes in accordance with 
their nominal value. Where a creditor withdraws his refusal he shall 
be entitled to require such payment only after the giving of three 
months’ notice. During the period of postponement interest shall be 
paid at the rate of four per cent per annum. Interest shall be paid 
in banknotes in accordance with their nominal value. 

Prior notice of waiver of the right to request postponement may be 
given only by the State, municipalities, the Bank of Norway and the 
Banks which are fully guaranteed by the State (the Mortgage Bank, 
= _— Holding and Workers’ Housing Bank and the Fishery 

ank). 


On the merits, France asked the Court to hold that the loans in question 
‘are international loans and that it follows from the nature of the bearer 
bonds that in respect of all foreign holders the substance of the debt is the 
same and that payments to foreign holders of an identical certificate must 

* Digested by Wm. W. Bishop, Jr. 

1 Composed for this case of President Hackworth, Vice President Badawi, and Judges 


Guerrero, Basdevant, Winiarski, Zoriti¢é, Klaestad, Read, Armand-Ugon, Kojevnikov, 
Zafrulla Khan, Lauterpacht, Moreno Quintana, Cérdova, and Wellington Koo. 
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be made without any discrimination.’’* France further contended that 
the ‘‘loans contain an undertaking to pay in gold value interest and 
amounts due on redemption of the bonds’’; that these undertakings ‘‘can- 
not be unilaterally modified by that State [Norway] without negotiation 
with the holders, with the French State which has adopted the cause of 
its nationals, or without arbitration as to the financial capacity of the 
debtor State to fulfil its obligations’’; and 


That the Kingdom of Norway having expressly promised and guar- 
anteed payment in gold value of the sums due in performance of its 
obligations under the various loans in issue, the debtor cannot validly 
discharge this obligation except by payments as they fall due in gold 
value. 


The French application referred to Article 36, paragraph 2, of the 
Statute of the Court,* and the acceptance of compulsory jurisdiction by 
Norway on November 16, 1946, and by France on March 1, 1949. The 
Norwegian Declaration of Acceptance read: 


I declare on behalf of the Norwegian Government that Norway ree- 
ognizes as compulsory ipso facto and without special agreement, in re- 
lation to any other State accepting the same obligation, that is to say, 
on condition of reciprocity, the jurisdiction of the International Court 
of Justice in conformity with Article 36, paragraph 2, of the Statute 
of the Court, for a period of ten years as from 3rd October 1946. 


The French Declaration * read: 


On behalf of the Government of the French Republic, and subject 
to ratification, I declare that I recognize as compulsory ipso facto and 
without special agreement, in relation to any other State accepting the 
same obligation, that is on condition of reciprocity, the jurisdiction 
of the International Court of Justice, in conformity with Article 36, 
paragraph 2, of the Statute of the said Court, for all disputes which 
may arise in respect of facts or situations subsequent to the ratification 
of the present declaration, with the exception of those with regard to 
which the parties may have agreed or may agree to have recourse to 
another method of peaceful settlement. 

This declaration does not apply to differences relating to matters 
which are essentially within the national jurisdiction as understood 
by the Government of the French Republic. 


2In the course of the arguments it was asserted that in fact Danish and Swedish 
bondholders received more favorable treatment than did French. 

8 The well-known ‘‘Optional Clause,’’ which provides that: ‘‘The states parties to 
the present Statute may at any time declare that they recognize as compulsory ipso facto 
and without special agreement, in relation to any other state accepting the same obli- 
gation, the jurisdiction of the Court in all legal disputes concerning: 

‘*a, the interpretation of a treaty; 

‘*b. any question of international law; 

‘fe, the existence of any fact which, if established, would constitute a breach of a2 
international obligation; 

‘*d. the nature or extent of the reparation to be made for the breach of an interns 
tional obligation.’’ 

In force for five years from deposit of ratification, and thereafter until contrary 
notice given by the French Government. 


ry 
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On April 20, 1956, the Norwegian Government filed four preliminary 
objections. In the first part of the first objection Norway maintained that 
the dispute 


is within the domain of municipal law and not of international law, 
whereas the compulsory jurisdiction of the Court in relation to the 
Parties involved is restricted, by their Declarations of November 16th, 
1946, and March Ist, 1949, to disputes concerning international law. 


In the second part of this objection the Norwegian Government relied on 
the reservation in the French Declaration regarding differences relating to 
matters essentially within the national jurisdiction as understood by the 
French Government. The second objection, later abandoned, was based 
on the contention that the dispute related to facts or situations prior to 
the date of the French Declaration, which was limited to those subsequent. 
The third objection was that the French application was inadmissible so 
far as it related to the bonds of the two Norwegian banks, which were said 
to have legal personality distinct from the Norwegian state. The fourth 
objection was that local remedies in Norway had not been exhausted. 

Relying on the second ground of the first objection, the Court by a vote 
of 12 to 3 


finds that it is without jurisdiction to adjudicate upon the dispute 
which has been brought before it by the Application of the Govern- 
ment of the French Republic of July 6th, 1955. 


In support of this conclusion the majority opinion said: 


In considering this ground of the Objection the Court notes in the 
first place that the present case has been brought before it on the basis 
of Article 36, paragraph 2, of the Statute and of the corresponding 
Declarations of acceptance of compulsory jurisdiction; that in the 
present case the jurisdiction of the Court depends upon the Declara- 
tions made by the Parties in accordance with Article 36, paragraph 2, 
of the Statute on condition of reciprocity; and that, since two uni- 
lateral declarations are involved, such jurisdiction is conferred upon 
the Court only to the extent to which the Declarations coincide in 
conferring it. A comparison between the two Declarations shows that 
the French Declaration accepts the Court’s jurisdiction within nar- 
rower limits than the Norwegian Declaration; consequently, the com- 
mon will of the Parties, which is the basis of the Court’s jurisdiction, 
exists within these narrower limits indicated by the French reserva- 
tion. Following in this connection the jurisprudence of the Perma- 
nent Court of International Justice (Phosphates in Morocco case, 
Judgment of June 14th, 1938, P.C.I.J., Series A/B, No. 74, p. 22; 
Electricity Company of Sofia and Bulgaria case, Judgment of April 
4th, 1939, P.C.1.J., Series A/B, No. 77, p. 81) the Court has reaffirmed 
this method of defining the limits of its jurisdiction. Thus the judg- 
ment of the Court in the Anglo-Iranian Oil Company case states: 


As the Iranian Declaration is more limited in scope than the 
United Kingdom Declaration, it is the Iranian Declaration on which 
the Court must base itself. (1.C.J. Reports 1952, p. 103.) 


France has limited her acceptance of the compulsory jurisdiction 
of the Court by excluding beforehand disputes ‘‘relating to matters 
which are essentially within the national jurisdiction as understood by 
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the Government of the French Republic.’’ In accordance with the 
condition of reciprocity to which acceptance of the compulsory juris- 
diction is made subject in both Declarations and which is provided 
for in Article 36, paragraph 3, of the Statute, Norway, equally with 
France, is entitled to except from the compulsory jurisdiction of the 
Court disputes understood by Norway to be essentially within its 
national jurisdiction. 

In its Observations and Submissions on the Preliminary Objections 
raised by the Norwegian Government, the French Government points 
to what it regards as a contradiction in the attitude of Norway: 


Between France and Norway, there exists a treaty which makes 
the payment of any contractual debt a question of international law. 
In this connection the two States cannot therefore speak of domes- 
tic jurisdiction. 


The treaty here referred to is the Second Hague Convention of 1907 
respecting the limitation of the employment of force for the recovery 
of contract debts. The French Government invokes it principally 
against the first ground of the first Objection and as such it does not 
fall for consideration here; but the passage quoted from the Observa- 
tions and Submissions purports to show also that the second ground 
of the first Objection is not valid since both Parties are signatories of 
the Second Hague Convention of 1907. This calls for but brief ob- 
servations by the Court. 

The purpose of the Convention in question is that indicated in its 
title. that is to say ‘‘the Limitation of the Employment of Force for 
the Recovery of Contract Debts.’’ The aim of this Convention is not 
to introduce compulsory arbitration in the limited field to which it 
relates. The only obligation imposed by the Convention is that an 
intervening Power must not have recourse to force before it has tried 
arbitration. The Court can find no reason why the fact that the two 
Parties are signatories of the Second Hague Convention of 1907 should 
deprive Norway of the right to invoke the reservation in the French 
Declaration. 

The French Government also referred to the Franco-Norwegian 
Arbitration Convention of 1904 and to the General Act of Geneva of 
September 26th, 1928, to which both France and Norway are parties, 
as showing that the two Governments have agreed to submit their 
disputes to arbitration or judicial settlement in certain circumstances 
which it is unnecessary here to relate. 

These engagements were referred to in the Observations and Submis- 
sions of the French Government on the Preliminary Objections and 
subsequently and more explicitly in the oral presentations of the 
French Agent. Neither of these references, however, can be regarded 
as sufficient to justify the view that the Application of the French 
Government was, so far as the question of jurisdiction is concerned 
based upon the Convention or the General Act. If the French Gov- 
ernment had intended to proceed upon that basis it would expressly 
have so stated. 

As already shown, the Application of the French Government is 
based clearly and precisely on the Norwegian and French Declara- 
tions under Article 36, paragraph 2, of the Statute. In these circum- 
stances the Court would not be justified in seeking a basis for its juris 
diction different from that which the French Government itself set out 
in its Application and by reference to which the case has been pre 
sented by both Parties to the Court. 
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From one point of view it might be said that the second ground of 
the first Objection, namely the ground based on the reservation in the 
French Declaration, is merely subsidiary in character. It is true that 
the first ground of the first Preliminary Objection relies upon the 
proposition that the Court lacks jurisdiction because the dispute falls 
to be dealt with under the municipal law of Norway. But Norway 
has also relied upon the second ground of its first Preliminary Objec- 
tion. Norway requests the Court ‘‘to decline, on grounds that it lacks 
jurisdiction, the function which the French Government would have 
it assume.’’ It is clear that this request is based on both grounds, 
the character of the dispute and the French reservation. In the opin- 
ion of the Court, the second ground cannot be regarded as subsidiary, 
in the sense that Norway would invoke the French reservation only in 
the event of the first ground of its Objection being held to be legally 
unfounded. The Court’s competence is challenged on both grounds 
and the Court is free to base its decision on the ground which in its 
judgment is more direct and conclusive. 

Not only did the Norwegian Government invoke the French reser- 
vation, but it maintained this second ground of its first Objection 
throughout and at no time did it abandon it. 


Referring to the arguments on both sides, the Court continued: 


The Court cannot infer from the attitude of the Parties that the 
second ground of the first Objection was regarded by them as un- 
important and still less that it was abandoned by the Norwegian Gov- 
ernment. Abandonment cannot be presumed or inferred; it must be 
declared expressly, as was done when Norway declared its abandon- 
ment of its second Preliminary Objection. 

The Court does not consider that it should examine whether the 
French reservation is consistent with the undertaking of a legal ob- 
ligation and is compatible with Article 36, paragraph 6, of the Statute 
which provides: 


In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 


The validity of the reservation has not been questioned by the Par- 
ties. It is clear that France fully maintains its Declaration, including 
the reservation, and that Norway relies upon the reservation. 

In consequence the Court has before it a provision which both Par- 
ties to the dispute regard as constituting an expression of their com- 
mon will relating to the competence of the Court. The Court does not 
therefore consider that it is called upon to enter into an examination 
of the reservation in the light of considerations which are not presented 
by the issues in the proceedings. The Court, without prejudging the 
question, gives effect to the reservation as it stands and as the Parties 
recognize it. 

_The Court considers that the Norwegian Government is entitled, by 
virtue of the condition of reciprocity, to invoke the reservation con- 
tained in the French Declaration of March Ist, 1949; that this reser- 
vation excludes from the jurisdiction of the Court the dispute which 
has been referred to it by the Application of the French Government; 
that consequently the Court is without jurisdiction to entertain the 
Application. 

In view of the foregoing it is not necessary for the Court to ex- 
amine the first ground of the first Objection, or to deal with Objections 
3 and 4 presented by the Norwegian Government, or with the Submis- 
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sions of the Parties other than those upon which it is adjudicating in 
accordance with the reasons stated above. 


Judge Moreno Quintana voted for the judgment, but briefly stated that 
he did so on the ground of the first part of the first Norwegian objection 
and not the second part. Judge Badawi in an individual opinion stated 
that the French reservation had been treated by Norway as only a minor 
or subsidiary point, but concurred in the judgment because he found the 
dispute to be not over a question of international law but ‘‘one which, by 
its very nature, comes within the domain of municipal law.’’ 

Judge Lauterpacht, in a lengthy individual opinion, regarded the French 
reservation as only a minor ground for the first Norwegian objection, be- 
lieved that the French Application did involve questions of international 
law, and would reject all the Norwegian objections except that concerning 
failure to exhaust local remedies. Nevertheless he concurred in the judg- 
ment, since, as he saw it, France had not really accepted the ‘‘ Optional 
Clause,’’ and so could not take advantage of it as a plaintiff. He stated 
that the French reservation, as to matters essentially within the domestic 
jurisdiction as understood by France, rendered invalid the whole French 
Declaration of Acceptance, for the reasons: 


(1) That it is contrary to the Statute of the Court;* (2) That it is 
incapable of giving rise to a legal obligation * inasmuch as it claims, 
and effectively secures, the right of unilateral determination of the 
extent and of the existence of the obligation of judicial settlement 
with regard to a comprehensive and indefinite category of disputes 
covering potentially most disputes which may come before the Court; 
(3) That the particular qualification of the reservation in question 
forms an essential part of the Acceptance and that it is not possible 
to treat it as invalid and at the same time to maintain the validity 
of the reservation to which it is attached or of the Acceptance as a 
whole. 

5 He found it contrary to Art. 36 (6) of the Statute; to a fundamental principle of 
jurisprudence that it is ‘‘ within the inherent power of a tribunal to interpret the text 
establishing its jurisdiction’’; and to Art. 1 of the Statute and Art. 92 of the U.N 
Charter, both requiring the Court to function in accordance with its Statute. On this 


jurisdiction in a drastic manner. As a result there may be little left in the Acceptance 
which is subject to the jurisdiction of the Court. ... But the question whether that 
little that is left is or is not subject to the jurisdiction of the Court must be determine 
by the Court itself. Any conditions or reservations which purport to deprive the Court 
of that power are contrary to an express provision of the Statute and to the very n¢ 
tion, embodied in Article 36 (6), of conferment of obligatory jurisdiction upon th 
Court. As such they are invalid.’’ 

¢ He deemed the Acceptance containing the reservation to be ‘‘invalid as lacking in a” 
essential condition of validity of a legal instrument. This is so for the reason that it 
leaves to the party making the Declaration the right to determine the extent and the 
very existence of its obligation. The effect of the French reservation relating to 40 
mestic jurisdiction is that the French Government has, in this respect, undertaken 22 
obligation to the extent to which it, and it alone, considers that it has done so. This 
means that it has undertaken no obligation. An instrument in which a party is & 
titled to determine the existence of its obligation is not a valid and enforceable leg@ 
instrument of which a court of law can take cognizance. It is not a legal instrument 
It is a declaration of a political principle and purpose.’’ 


he added: ‘‘In accepting the jurisdiction of the Court Governments are free to limit its 
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Accordingly, . .. the entire French Declaration of Acceptance 
must be treated as devoid of legal effect and as incapable of providing 
a basis for the jurisdiction of the Court.’ 


Judges Guerrero, Basdevant, and Read gave dissenting opinions, finding 
that the Court did not lack jurisdiction. 


Jurisdiction—dependents of servicemen abroad—international treaties 
and the U. 8. Constitution—unconstitutionality of Article 2(11) of 
Uniform Code of Military Justice 


Reiw v. Covert; KINSELLA v. Krueger. 354 U.S. 1. 
United States Supreme Court, June 10, 1957. On Rehearing. 


In these companion cases, the wives of U. S. servicemen stationed in 
England and Japan, respectively, were convicted by court-martial of the 
murder of their husbands and sentenced to life imprisonment. On June 
11, 1956, the Supreme Court affirmed the convictions and upheld the con- 
stitutionality of Article 2(11)' of the Uniform Code of Military Justice. 
Kinsella v. Krueger, 351 U.S. 470, digested in 50 A.J.I.L. 959 (1956) ; Reid 
v. Covert, 351 U.S. 487, noted in 51 A.J.I.L. 121 (1957). Rehearings were 
granted in both cases. 352 U.S. 901. 

On rehearing, the Supreme Court reversed the convictions and held that 
Article 2(11), supra, as applied, was unconstitutional Mr. Justice Black 
announced the judgment of the Court and delivered an opinion in which 
the Chief Justice and Justices Douglas and Brennan joined. Frankfurter 
and Harlan, JJ., concurred in the result in separate opinions, which con- 
fined their concurrence to cases of trials of civilian dependents in capital 
cases in time of peace. Clark, J., in an opinion in which Burton, J., joined, 
dissented. Whittaker, J., did not participate. The opinion of Black, J.,? 
said in part: 


These cases raise basic constitutional issues of the utmost concern. 
They call into question the role of the military under our system of 
government. They involve the power of Congress to expose civilians 
to trial by military tribunals, under military regulations and proce- 
dures, for offenses against the United States thereby depriving them 
of trial in civilian courts, under civilian laws and procedures and 
with all the safeguards of the Bill of Rights. These cases are par- 
ticularly significant because for the first time since the adoption of 
the Constitution wives of soldiers have been denied trial by jury in 
a court of law and forced to trial before courts-martial. .. . 

. . - Now, after further argument and consideration, we conclude 
that the previous decisions cannot be permitted to stand. We hold 
that Mrs. Smith and Mrs. Covert could not constitutionally be tried 
by military authorities. 


. He distinguished the acceptance by the Court of jurisdiction in the Case Concerning 
Rights of Nationals of the United States of America in Morocco, [1952] I.C.J. Rep. 176, 
digested in 47 A.J.I.L. 136 (1953), on the ground that there neither state contested juris- 
diction, and that in effect the case was brought before the Court by agreement of the 
parties rather than under Art. 36 (2) of the Statute. 

150 U.S.C. § 552 (11). 

? Footnotes omitted. 
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I. 


At the beginning we reject the idea that when the United States 
acts against citizens abroad it can do so free of the Bill of Rights. 
The United States is entirely a creature of the Constitution. Its 
power and authority have no other source. It can only act in ac- 
cordance with all the limitations imposed by the Constitution. When 
the Government reaches out to punish a citizen who is abroad, the 
shield which the Bill of Rights and other parts of the Constitution 
provide to protect his life and liberty should not be stripped away 
just because he happens to be in another land. This is not a novel 
concept. To the contrary, it is as old as government. . . . The rights 
and liberties which citizens of our country enjoy are not protected 
by custom and tradition alone, they have been jealously preserved from 
the encroachments of Government by express provisions of our written 
Constitution. 

Among those provisions, Art. III, § 2, and the Fifth and Sixth 
Amendments are directly relevant to these cases. . 

The language of Art. III, § 2 manifests that constitutional protee- 
tions for the individual were designed to restrict the United States 
Government when it acts outside of this country, as well as here at 
home. After declaring that all criminal trials must be by jury, the 
section states that when a crime is ‘‘not committed within any State, 
the Trial shall be at such Place or Places as the Congress may by Law 
have directed.’’ If this language is permitted to have its obvious 
meaning, § 2 is applicable to criminal trials outside of the States as a 
group without regard to where the offense is committed or the trial 
held. From the very first Congress, federal statutes have imple- 
mented the provisions of § 2 by providing for trial of murder and 
other crimes committed outside the jurisdiction of any State ‘‘in the 
district where the offender is apprehended, or into which he may first 
be brought.’’ The Fifth and Sixth Amendments, like Art. III, § 2, 
are also all inclusive with their sweeping references to ‘‘no person”’ 
and to ‘‘all criminal prosecutions.”’ 

This Court and other federal courts have held or asserted that 
various constitutional limitations apply to the Government when it 
acts outside the continental United States. While it has been sug- 
gested that only those constitutional rights which are ‘‘fundamental”’ 
protect Americans abroad, we can find no warrant, in logic or other- 
wise, for picking and choosing among the remarkable collection of 
‘Thou shalt nots’’ which were explicitly fastened on all departments 
and agencies of the Federal Government by the Constitution and its 
Amendments. Moreover, in view of our heritage and the history of 
the adoption of the Constitution and the Bill of Rights, it seems pe- 
culiarly anomalous to say that trial before a civilian judge and by an 
independent jury picked from the common citizenry are not funda- 
mental rights. As Blackstone wrote in his Commentaries: [Quotation 
omitted.] Trial by jury in a court of law and in accordance with 
traditional modes of procedure after an indictment by grand jury has 
served and remains one of our most vital barriers to governmental 
arbitrariness. These elemental procedural safeguards were embedded 
in our Constitution to secure their inviolateness and sanctity against 
the passing demands of expediency or convenience. 

The keystone of supporting authorities mustered by the Court’s 
opinion last June to justify its holding that Art. III, § 2 and the 
Fifth and Sixth Amendments did not apply abroad was In re Ross, 140 
U. S. 453. The Ross case is one of those cases that cannot be under- 
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stood except in its peculiar setting; even then, it seems highly unlikely 
that a similar result would be reached today. Ross was serving as a 
seaman on an American ship in Japanese waters. He killed a ship’s of- 
ficer, was seized and tried before a consular ‘‘court’’ in Japan. At 
that time, statutes authorized American consuls to try American citi- 
zens charged with committing crimes in Japan and certain other ‘‘non- 
Christian’’ countries. These statutes provided that the laws of the 
United States were to govern the trial except: 


. Where such laws are not adapted to the object, or are de- 
ficient in the provisions necessary to furnish suitable remedies, the 
common law and the law of equity and admiralty shall be extended 
in like manner over such citizens and others in those countries; and 
if neither the common law, nor the law of equity or admiralty, nor 
the statutes of the United States, furnish appropriate and sufficient 
remedies, the ministers in those countries, respectively, shall, by 
decrees and regulations which shall have the force of law, supply 
such defects and deficiencies.”’ 


The consular power approved in the Ross case was about as extreme 
and absolute as that of the potentates of the ‘‘non-Christian’’ coun- 
tries to which the statutes applied. Under these statutes consuls could 
and did make the criminal laws, initiate charges, arrest alleged of- 
fenders, try them, and after conviction take away their liberty or 
their life—sometimes at the American consulate. Such a blending of 
executive, legislative, and judicial powers in one person or even in one 
branch of the government is ordinarily regarded as the very acme of 
absolutism. Nevertheless, the Court sustained Ross’ conviction by the 
consul. It stated that constitutional protections applied ‘‘only to citi- 
zens and others within the United States, or who are brought there for 
trial for alleged offenses committed elsewhere, and not to residents or 
temporary sojourners abroad.’ Despite the fact that it upheld Ross’ 
conviction under United States laws passed pursuant to asserted con- 
stitutional authority, the Court went on to make a sweeping declaration 
that ‘‘[t]}he Constitution can have no operation in another country.”’ 

The Ross approach that the Constitution has no applicability abroad 
has long since been directly repudiated by numerous cases. That ap- 
proach is obviously erroneous if the United States Government, which 
has no power except that granted by the Constitution, can and does try 
citizens for crimes committed abroad. Thus the Ross case rested, at 
least in substantial part, on a fundamental misconception and the most 
that can be said in support of the result reached there is that the con- 
sular court jurisdiction had a long history antedating the adoption of 
the Constitution. The Congress has recently buried the consular sys- 
tem of trying Americans. We are not willing to jeopardize the lives 
and liberties of Americans by disinterring it. At best, the Ross case 
should be left as a relic from a different era. 

The Court’s opinion last Term also relied on the ‘‘Insular Cases’’ to 
support its conclusion that Article III and the Fifth and Sixth 
Amendments were not applicable to the trial of Mrs. Smith and Mrs. 
Covert. We believe that reliance was misplaced. The ‘‘Insular 
Cases,’’ which arose at the turn of the century, involved territories 
which had only recently been conquered or acquired by the United 
States. These territories, governed and regulated by Congress under 
Art. IV, § 3, had entirely different cultures and customs from those of 
this country. This Court, although closely divided, ruled that certain 
constitutional safeguards were not applicable to these territories since 
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they had not been ‘‘expressly or impliedly inecorporated’’ into the 
Union by Congress. While conceding that ‘‘fundamental’’ constitu- 
tional rights applied everywhere, the majority found that it would 
disrupt long-established practices and would be inexpedient to re- 
quire a jury trial after an indictment by a grand jury in the insular 
possessions. 

The ‘‘Insular Cases’’ can be distinguished from the present cases in 
that they involved the power of Congress to provide rules and regula- 
tions to govern temporarily territories with wholly dissimilar tradi- 
tions and institutions whereas here the basis for governmental power 
is American citizenship. None of these cases had anything to do with 
military trials and they cannot properly be used as vehicles to support 
an extension of military jurisdiction to civilians. Moreover, it is our 
judgment that neither the cases nor their reasoning should be given 
any further expansion. The concept that the Bill of Rights and other 
constitutional protections against arbitrary government are inopera- 
tive when they become inconvenient or when expediency dictates 
otherwise is a very dangerous doctrine and if allowed to flourish would 
destroy the benefit of a written Constitution and undermine the basis 
of our government. If our foreign commitments become of such na- 
ture that the Government can no longer satisfactorily operate within 
the bounds laid down by the Constitution, that instrument can be 
amended by the method which it prescribes. But we have no au- 
thority, or inclination, to read exceptions into it which are not there. 


II. 


At the time of Mrs. Covert’s alleged offense, an executive agreement 
was in effect between the United States and Great Britain which per- 
mitted United States’ military courts to exercise exclusive jurisdiction 
over offenses committed in Great Britain by American servicemen or 
their dependents. For its part, the United States agreed that these 
military courts would be willing and able to try and to punish all of- 
fenses against the laws of Great Britain by such persons. In all ma- 
terial respects, the same situation existed in Japan when Mrs. Smith 
killed her husband. Even though a court-martial does not give an 
accused trial by jury and other Bill of Rights’ protections, the Gov- 
ernment contends that article 2(11) of the UCMJ, insofar as it author- 
izes the military trial of dependents accompanying the armed forces in 
Great Britain and Japan, can be sustained as legislation which is nec- 
essary and proper to carry out the United States’ obligations under 
the international agreements made with those countries. The obvious 
and decisive answer to this, of course, is that no agreement with a 
foreign nation can confer power on the Congress, or on any other 
branch of government, which is free from the restraints of the 
Constitution. 

Article VI, the Supremacy Clause of the Constitution, declares: 

. . [Quotation omitted. ] 

There is nothing in this language which intimates that treaties and 
laws enacted pursuant to them do not have to comply with the pro- 
visions of the Constitution. Nor is there anything in the debates 
which accompanied the drafting and ratification of the Constitution 
which even suggests such a result. These debates as well as the his- 
tory that surrounds the adoption of the treaty provision in Article V! 
make it clear that the reason treaties were not limited to those made 
in ‘‘pursuance’’ of the Constitution was so that agreements made by 
the United States under the Articles of Confederation, including the 
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important peace treaties which concluded the Revolutionary War, 
would remain in effect. It would be manifestly contrary to the ob- 
jectives of those who created the Constitution, as well as those who 
were responsible for the Bill of Rights—let alone alien to our entire 
constitutional history and tradition—to construe Article VI as permit- 
ting the United States to exercise power under an international agree- 
ment without observing constitutional prohibitions. In effect, such 
construction would permit amendment of that document in a ma:.ner 
not sanctioned by Article V. The prohibitions of the Constitution were 
designed to apply to all branches of the National Government and they 
cannot be nullified by the Executive or by the Executive and the Sen- 
ate combined. 

There is nothing new or unique about what we say here. This 
Court has regularly and uniformly recognized the supremacy of the 
Constitution over a treaty. For example in Geofroy v. Riggs, 133 
U. S. 258, 267, it declared: . . . [Quotation omitted. | 

This Court has also repeatedly taken the position that an Act of 
Congress, which must comply with the Constitution, is on a full parity 
with a treaty, and that when a statute which is subsequent in time is 
inconsistent with a treaty, the statute to the extent of conflict renders 
the treaty null. It would be completely anomalous to say that a treaty 
need not comply with the Constitution when such an agreement can 
be overridden by a statute that must conform to that instrument. 

There is nothing in Missouri v. Holland, 252 U.S. 416, which is con- 
trary to the position taken here. There the Court carefully noted that 
the treaty involved was not inconsistent with any specific provision of 
the Constitution. The Court was concerned with the Tenth Amend- 
ment which reserves to the States or the people all power not delegated 
to the National Government. To the extent that the United States can 
validly make treaties, the people and the States have delegated their 
power to the National Government and the Tenth Amendment is no 
barrier. 

In summary, we conclude that the Constitution in its entirety ap- 
plied to the trials of Mrs. Smith and Mrs. Covert. Since their court- 
martial did not meet the requirements of Art. III, § 2, or the Fifth and 
Sixth Amendments we are compelled to determine if there is anything 
within the Constitution which authorizes the military trial of depend- 
ents accompanying the armed forces overseas. 


III. 


Article I, § 8, cl. 14 empowers Congress ‘‘To make Rules for the 
Government and Regulation of the land and naval Forees.’’ It has 
been held that this creates an exception to the normal method of trial 
in civilian courts as provided by the Constitution and permits Con- 
gress to authorize military trial of members of the armed services with- 
out all the safeguards given an accused by Article III and the Bill of 
Rights. But if the language of Clause 14 is given its natural mean- 
ing, the power granted does not extend to civilians—even though they 
may be dependents living with servicemen on a military base. The 
term ‘‘land and naval Forces’’ refers to persons who are members of 
the armed services and not to their civilian wives, children and other 
dependents. It seems inconceivable that Mrs. Covert or Mrs. Smith 
could have been tried by military authorities as members of the ‘‘land 
and naval Forces’’ had they been living on a military post in this 
country. Yet this constitutional term surely has the same meaning 
everywhere. The wives of servicemen are no more members of the 
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‘‘land and naval Forces’’ when living at a military post in England 
or Japan than when living at a base in this country or in Hawaii or 
Alaska. 

The Government argues that the Necessary and Proper Clause when 
taken in conjunction with Clause 14 allows Congress to authorize the 
trial of Mrs. Smith and Mrs. Covert by military tribunals and under 
military law. The Government claims that the two clauses together 
constitute a broad grant of power ‘‘without limitation’’ authorizing 
Congress to subject all persons, civilians and soldiers alike, to military 
trial if ‘‘necessary and proper’’ to govern and regulate the land and 
naval forces. It was on a similar theory that Congress once went to 
the extreme of subjecting persons who made contracts with the military 
to court-martial jurisdiction with respect to frauds related to such con- 
tracts. In the only judicial test a Circuit Court held that the legis- 
lation was patently unconstitutional. Ex parte Henderson, 11 Fed 
Cas. 1067, No. 6, 349. 

It is true that the Constitution expressly grants Congress power to 
make all rules necessary and proper to govern and regulate those per- 
sons who are serving in the ‘‘land and naval Foreces.’’ But the Nec- 
essary and Proper Clause cannot operate to extend military jurisdic- 
tion to any group of persons beyond that class described in Clause 14 
—‘the land and naval Foreces.’’ Under the grand design of the Con- 
stitution civilian courts are the normal repositories of power to try 
persons charged with crimes against the United States. And to pro- 
tect persons brought before these courts, Article III and the Fifth, 
Sixth, and Eighth Amendments establish the right to trial by jury 
to indictment by a grand jury and a number of other specific safe- 
guards. By way of contrast the jurisdiction of military tribunals is 
a very limited and extraordinary jurisdiction derived from the eryptic 
language in Art. I, § 8, and, at most, was intended to be only a narrow 
exception to the normal and preferred method of trial in courts of law. 
Every extension of military jurisdiction is an encroachment on the 
jurisdiction of the civil courts, and, more important, acts as a depri- 
vation of the right to jury trial and of other treasured constitutional 
protections. Having run up against the steadfast bulwark of the Bill 
of Rights, the Necessary and Proper Clause cannot extend the scope 
of Clause 14. 

Nothing said here contravenes the rule laid down in McCulloch v 
Maryland, 4 Wheat. 316, at 421, that: 


‘**Let the end be legitimate, let it be within the scope of the con- 
stitution, and all means which are appropriate, which are plainl} 
adapted to that end, which are not prohibited, but consist with the 
letter and spirit of the constitution, are constitutional.’’ 


In McCulloch this Court was confronted with the problem of determin- 
ing the scope of the Necessary and Proper Clause in a situation where 
no specific restraints on governmental power stood in the way. Here 
the problem is different. Not only does Clause 14, by its terms, limit 
military jurisdiction to members of the ‘‘land and naval Forces,’’ but 
Art. III, § 2 and the Fifth and Sixth Amendments require that cer- 
tain express safeguards, which were designed to protect persons from 
oppressive governmental practices, shall be given in criminal prosecu- 
tions—safeguards which cannot be given in a military trial. In the 
light of these as well as other constitutional provisions, and the histor- 
ical background in which they were formed, military trial of civilians 
is inconsistent with both the ‘‘letter and spirit of the constitution. 
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Further light is reflected on the scope of Clause 14 by the Fifth 
Amendment. That Amendment which was adopted shortly after the 
Constitution reads: 


‘*No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger; 

(Emphasis added.) 


‘ 


Since the exception in this Amendment for ‘‘cases arising in the land 
or naval forces’’ was undoubtedly designed to correlate with the power 
granted Congress to provide for the ‘‘Government and Regulation’’ 
of the armed services, it is a persuasive and reliable indication that 
the authority conferred by Clause 14 does not encompass persons who 
cannot fairly be said to be ‘‘in’’ the military service. 

Even if it were possible, we need not attempt here to precisely de- 
fine the boundary between ‘‘civilians’’ and members of the ‘‘land and 
naval Forces.’’ We recognize that there might be circumstances 
where a person could be ‘‘in’’ the armed services for purposes of 
Clause 14 even though he had not formally been inducted into the 
military or did not wear a uniform. But the wives, children and 
other dependents of servicemen cannot be placed in that category, 
even though they may be accompanying a serviceman abroad at Gov- 
ernment expense and receiving other benefits from the Government. 
We have no difficulty in saying that such persons do not lose their 
civilian status and their right to a civilian trial because the Govern- 
ment helps them live as members of a soldier’s family. 

The tradition of keeping the military subordinate to civilian au- 
thority may not be so strong in the minds of this generation as it was 
in the minds of those who wrote the Constitution. The idea that the 
relatives of soldiers could be denied a jury trial in a court of law and 
instead be tried by court-martial under the guise of regulating the 
armed forces would have seemed incredible to those men, in whose life- 
time the right of the military to try soldiers for any offenses in time 
of peace had only been grudgingly conceded. The Founders envisioned 
the army as a necessary institution, but one dangerous to liberty if 
not confined within its essential bounds. Their fears were rooted in 
history. They knew that ancient republics had been overthrown by 
their military leaders. They were familiar with the history of Seven- 
teenth Century England, where Charles I tried to govern through the 
army and without Parliament. During this attempt, contrary to 
the Common Law, he used courts-martial to try soldiers for certain 
non-military offenses. This court-martialing of soldiers in peacetime 
evoked strong protests from Parliament. The reign of Charles I 
was followed by the rigorous military rule of Oliver Cromwell. Later, 
James II used the Army in his fight against Parliament and the 
people. He promulgated Articles of War (strangely enough relied 
on in the Government’s brief) authorizing the trial of soldiers for 
non-military crimes by courts-martial. This action hastened the rev- 
olution that brought William and Mary to the throne upon their 
agreement to abide by a Bill of Rights which, among other things, 
protected the right of trial by jury. It was against this general back- 
ground that two of the greatest English jurists, Lord Chief Justice 
Hale and Sir William Blackstone—men who exerted considerable 
influence on the Founders—expressed sharp hostility to any expan- 
sion of the jurisdiction of military courts. 
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The generation that adopted the Constitution did not distrust the 
military because of past history alone. Within their own lives they 
had seen royal governors sometimes resort to military rule. British 
troops were quartered in Boston at various times from 1768 until the 
outbreak of the Revolutionary War to support unpopular royal gov- 
ernors and to intimidate the local populace. The trial of soldiers by 
courts-martial and the interference of the military with the civil 
courts aroused great anxiety and antagonism not only in Massa- 
chusetts but throughout the colonies. 

Colonials had also seen the right to trial by jury subverted by acts 
of Parliament which authorized courts of admiralty to try alleged 
violation of the unpopular ‘‘Molasses’’ and ‘‘Navigation’’ Acts. This 
gave the admiralty courts jurisdiction over offenses historically triable 
only by a jury in a court of law and aroused great resentment 
throughout the colonies. As early as 1765 delegates from nine colonies 
meeting in New York asserted in a ‘‘Declaration of Rights’’ that 
trial by jury was the ‘‘inherent and invaluable’’ right of every citizen 
in the colonies. 

With this background it is not surprising that the Declaration of 
Independence protested that George III had ‘‘affected to render the 
Military independent of and superior to the Civil Power’’ and that 
Americans had been deprived in many eases of ‘“‘the benefits of 
Trial by Jury.’’ And those who adopted the Constitution embodied 
their profound fear and distrust of military power, as well as their 
determination to protect trial by jury, in the Constitution and its 
Amendments. Perhaps they were aware that memories fade and hoped 
that in this way they could keep the people of this Nation from hav- 
ing to fight again and again the same old battles for individual 
freedom. 

In light of this history, it seems clear that the Founders had n 
intention to permit the trial of civilians in military courts, where they 
would be denied jury trials and other constitutional protections 
merely by giving Congress the power to make rules which were ‘‘nee: | 
essary and proper’’ for the regulation of the ‘‘land and naval Forces.’ 
Such a latitudinarian interpretation of these clauses would be at war | 
with the well-established purpose of the Founders to keep the mili 
tary strictly within its proper sphere, subordinate to civil authority 
The Constitution does not say that Congress can regulate ‘‘the lan¢ 
and naval Forces and all other persons whose regulation might hav 
some relationship to maintenance of the land and naval Forces. | 
There is no indication that the Founders contemplated setting 1 | 
a rival system of military courts to compete with civilian courts for | 
jurisdiction over civilians who might have some contact or relationshi 
with the armed forces. Courts-martial were not to have concurret' 
jurisdiction with courts of law over non-military America. 

On several occasions this Court has been faced with an attempte 
expansion of the jurisdiction of military courts. Ez parte Milligas 
4 Wall. 2, one of the great landmarks in this Court’s history, hel | 
that military authorities were without power to try civilians not in th 
military or naval service by declaring martial law in an area wher 
the civil administration was not deposed and the courts were n®* 
closed. . . . In Duncan v. Kahanamoku, 327 U. 8S. 304, the Court reas 
serted the principles enunciated in Ex parte Milligan and reaffirm 
the tradition of military subordination to civil authorities and institt 
tions. It refused to sanction the military trial of civilians in Haw® 
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the during wartime despite government claims that the needs of defense 
they made martial law imperative. 
itish Just last Term, this Court held in United States ex rel. Toth v. 
| the Quarles, 350 U.S. 11, that military courts could not constitutionally try 
gov- a discharged serviceman for an offense which he had allegedly com- 
¢ by mitted while in the armed forces. It was decided (1) that since Toth 
civil was a civilian he could not be tried by military court-martial, and 
assa- (2) that since he was charged with murder, a ‘‘crime’’ in the con- 
stitutional sense, he was entitled to indictment by a grand jury, jury 
acts trial, and the other protections contained in Art. III, § 2 and the Fifth, 
eged Sixth, and Eighth Amendments. The Court pointed out that trial 
This by civilian courts was the rule for persons who were not members of 
iable the armed forces. 
ment There are no supportable grounds upon which to distinguish the 
onies Toth case from the present cases. Toth, Mrs. Covert, and Mrs. Smith 
that were all civilians. All three were American citizens. All three were 
tizen tried for murder. All three alleged crimes were committed in a 
foreign country. The only differences were: (1) Toth was an ex- 
yn of serviceman while they were wives of soldiers; (2) Toth was arrested 
r the in the United States while they were seized in foreign countries. 
that If anything, Toth had closer connection with the military than the 
ts of two women for his crime was committed while he was actually serving 
odied in the Air Foree. Mrs. Covert and Mrs. Smith had never been 
their members of the army, had never been employed by the army, had 
d its never served in the army in any capacity. The Government ap- 
oped propriately argued in Toth that the constitutional basis for court- 
hav- martialing him was clearer than for court-martialing wives who are 
idua! accompanying their husbands abroad. Certainly Toth’s conduct as a 
soldier bears a closer relation to the maintenance of order and discipline 
dn in the armed forces than the conduct of these wives. The fact that 
- ther Toth was arrested here while the wives were arrested in foreign 
tions countries is material only if constitutional safeguards do not shield 
«nee. a citizen abroad when the Government exercises its power over him. 
ces,’ As we have said before, such a view of the Constitution is erroneous. 
t wat | The mere fact that these women had gone overseas with their hus- 
mili bands should not reduce the protection the Constitution gives them. 
oritt The Milligan, Duncan and Toth cases recognized and manifested 
land the deeply rooted and ancient opposition in this country to the ex- 
have tension of military control over civilians. In each instance an effort 
rces. to expand the jurisdiction of military courts to civilians was repulsed. 
e up| There have been a number of decisions in the lower federal courts 
is for which have upheld military trial of civilians performing services for 
sacle | the armed forces “in the field”’ during time of war. To the extent that 
weest | these cases can be justified, insofar as they involved trial of persons 
who were not ‘‘members’’ of the armed forces, they must rest on the 
npte | Government’s “‘war powers.’’ In the face of an actively hostile 
Liga enemy, military commanders necessarily have broad power over per- 
heli sons on the battlefront. From a time prior to the adoption of the 
* thy Constitution the extraordinary circumstances present in an area of 
ota actual fighting have been considered sufficient to permit punishment of 
7 Some civilians in that area by military courts under military rules. 
en But neither Japan nor Great Britian could properly be said to be an 
Aner area where active hostilities were under way at the time Mrs. Smith 
os and Mrs. Covert committed their offenses or at the time they were tried. 
cal The Government urges that the concept ‘‘in the field’’ should be 


broadened to reach dependents accompanying the military forces 
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overseas under the conditions of world tension which exist at the 
present time. It points out how the ‘‘war powers’’ include authority 
to prepare defenses and to establish our military forces in defensive 
posture about the world. While we recognize that the ‘‘war powers’’ 
of the Congress and the Executive are broad, we reject the Govern- 
ment’s argument that present threats to peace permit military trial 
of civilians accompanying the armed forces overseas in an area where 
no actual hostilities are under way. The exigencies which have re- 
quired military rule on the battlefront are not present in areas where 
no conflict exists. Military trial of civilians ‘‘in the field’’ is an ex- 
traordinary jurisdiction and it should not be expanded at the expense 
of the Bill of Rights. We agree with Colonel Winthrop, an expert 
on military jurisdiction, who declared: ‘‘a statute cannot be framed 
by which a civilian can lawfully be made amenable to the military 
jurisdiction in time of peace.’’ (Emphasis not supplied.) 

As this Court stated in United States ex rel. Toth v. Quarles, 350 
U. S. 11, the business of soldiers is to fight and prepare to fight wars, 
not to try civilians for their alleged crimes. Traditionally, military 
justice has been a rough form of justice emphasizing summary pro- 
cedures, speedy convictions and stern penalties with a view to main- 
taining obedience and fighting fitness in the ranks. Because of its 
very nature and purpose the military must place great emphasis on 
discipline and efficiency. Correspondingly, there has always been less 
emphasis in the military on protecting the rights of the individual 
than in civilian society and in civilian courts. 

Courts-martial are typically ad hoc bodies appointed by a military 
officer from among his subordinates. They have always been subject 
to varying degrees of ‘‘command influence.’’ In essence, these tri- 
bunals are simply executive tribunals whose personnel are in the ex- 
ecutive chain of command. Frequently, the members of the court- 
martial must look to the appointing officer for promotions, advan- 
tageous assignments and efficiency ratings—in short, for their future 
progress in the service. Conceding to military personnel that high 
degree of honesty and sense of justice which nearly all of them un- 
doubtedly have, the members of a court-martial, in the nature of 
things, do not and cannot have the independence of jurors drawn 
from the general public or of civilian judges. 

We recognize that a number of improvements have been made in mili- 
tary justice recently by engrafting more and more of the methods 
of civilian courts on courts-martial. In large part these ameliora- 
tions stem from the reaction of civilians, who were inducted during 
the two World Wars, to their experience with military justice. Not- 
withstanding the recent reforms, military trial does not give an accused 
the same protection which exists in the civil courts. Looming far 
above all other deficiencies of the military trial, of course, are the 
absence of trial by jury before an independent judge after an indict- 
ment by a grand jury. Moreover the reforms are merely statutory; 
Congress—and perhaps the President—can reinstate former prac- 
tices, subject to any limitations imposed by the Constitution, whenever 
it desires. As yet it has not been clearly settled to what extent 
the Bill of Rights and other protective parts of the Constitution apply 
to military trials. 

It must be emphasized that every person who comes within the 
jurisdiction of courts-martial is subject to military law—law that 3 
substantially different from the law which governs civilian society. 
Military law is, in many respects, harsh law which is frequently 
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east in very sweeping and vague terms. It emphasizes the iron hand 
of discipline more than it does the even scales of justice. Moreover, 
it has not yet been definitely established to what extent the President, 
as Commander-in-Chief of the armed forces, or his delegates, can pro- 
mulgate, supplement or change substantive military law as well as 
the procedures of military courts in time of peace, or in time of war. 

In any event, Congress has given the President broad discretion to 
provide the rules governing military trials. For example, in these 
very cases a technical manual issued under the President’s name with 
regard to the defense of insanity in military trials was of critical im- 
portance in the convictions of Mrs. Covert and Mrs. Smith. If the 
President can provide rules of substantive law as well as procedure, 
then he and his military subordinates exercise legislative, executive 
and judicial powers with respect to those subject to military trials. 
Such blending of functions in one branch of the Government is the 
objectionable thing which the draftsmen of the Constitution endeav- 
ored to prevent by providing for the separation of governmental 
powers. 

In summary, ‘‘it still remains true that military tribunals have not 
been and probably never can be constituted in such way that they can 
have the same kind of qualifications that the Constitution has deemed 
essential to fair trials of civilians in federal courts.’’ In part this 
is attributable to the inherent differences in values and attitudes 
that separate the military establishment from civilian society. In the 
military, by necessity, emphasis must be placed on the security and 
order of the group rather than on the value and integrity of the 
individual. 

It is urged that the expansion of military jurisdiction over civilians 
claimed here is only slight, and that the practical necessity for it is 
very great. The attitude appears to be that a slight encroachment on 
the Bill of Rights and other safeguards in the Constitution need cause 
little concern. But to hold that these wives could be tried by the 
military would be a tempting precedent. Slight encroachments 
create new boundaries from which legions of power can seek new 
territory to capture. ‘‘It may be that it is the obnoxious thing in its 
mildest and least repulsive form; but illegitimate and unconstitu- 
tional practices get their first footing in that way, namely, by silent 
approaches and slight deviations from legal modes of procedure. 
This can only be obviated by adhering to the rule that constitutional 
provisions for the security of person and property should be liberally 
construed. A close and literal construction deprives them of half 
their efficacy, and leads to gradual depreciation of the right, as if 
it consisted more in sound than in substance. It is the duty of courts 
to be watchful for the constitutional rights of the citizen, and 
against any stealthy encroachments thereon.’’ Moreover we cannot 
consider this encroachment a slight one. Throughout history many 
transgressions by the military have been called ‘‘slight’’ and have 
been justified as ‘‘reasonable’’ in light of the ‘‘uniqueness’’ of the 
times. We cannot close our eyes to the fact that today the peoples 
of many nations are ruled by the military. 

‘We should not break faith with this Nation’s tradition of keeping 
military power subservient to civilian authority, a tradition which 
we believe is firmly embodied in the Constitution. The country has 
remained true to that faith for almost one hundred seventy years. 
Perhaps no group in the Nation has been truer than military men 
themselves. Unlike the soldiers of many other nations, they have 
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been content to perform their military duties in defense of the Nation 
in every period of need and to perform those duties well without 
attempting to usurp power which is not theirs under our system of 
constitutional government 

Ours is a government of divided authority on the assumption that in 
division there is not only strength but freedom from tyranny. And 
under our Constitution courts of law alone are given power to try 
civilians for their offenses against the United States. The philosophy 
expressed by Lord Coke, speaking long ago from a wealth of experi- 
ence, is still timely : 

‘God send me never to live under the Law of Conveniency or 

Discretion. Shall the Souldier and Justice Sit on one Bench, the 

Trumpet will not let the Cryer speak in Westminster-Hall.’’. . . 


Status of Forces Agreement with Japan—offenses in the performance 
of official duty—waiver of jurisdiction granted by Japan not vio- 
lative of Constitution and statutes 


Grrarp v. WILSON ET AL. 354 U.S. 524. 
United States Supreme Court, July 11, 1957. Per Curiam. 


Petition for habeas corpus was filed by a U. 8. Soldier stationed in Japan 
against the Secretary of Defense and others, to prevent his being turned 
over to Japanese authorities for trial on the grounds that Japan had no juris- 
diction over him and that his Constitutional rights would be violated if 
he were turned over. The District Court held that delivery of the peti- 
tioner to the Japanese authorities would violate his Constitutional rights 
but refused to issue the writ. 152 F. Supp. 21 (U. S. Dist. Ct., D.C. 
June 22, 1957, MeGarraghy, J.). The Supreme Court affirmed the re- 
fusal of the writ but reversed the finding that delivery of the petitioner 
would violate his Constitutional rights. The opinion,’ Per Curiam, follows 
in full: 


Japan and the United States became involved in a controversy 
whether the respondent Girard should be tried by a Japanese court 
for causing the death of a Japanese woman. The basis for the dispute 
between the two Governments fully appears in the affidavit of Robert 
Dechert, General Counsel of the Department of Defense, an exhibit 
to a Government motion in the court below, and the joint statement 
of Secretary of State John Foster Dulles and Secretary of Defense 
Charles FE. Wilson, printed as appendices to this opinion. [Appendices 
omitted. | 

Girard, a Specialist Third Class in the United States Army, was 
engaged on January 30, 1957, with members of his cavalry regiment in 
a small unit exercise at Camp Weir range area, Japan. Japanese 
civilians were present in the area retrieving expended cartridge cases. 
Girard and another Specialist Third Class were ordered to guard 4 
machine gun and some items of clothing that had been left nearby. 
Girard had a grenade launcher on his rifle. He placed an expended 
30-caliber cartridge case in the grenade launcher and projected 1 
by firing a blank. The expended cartridge case penetrated the back 
- a Japanese woman gathering expended cartridge cases and caused 

er death. 


1 Footnotes omitted. 
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The United States ultimately notified Japan that Girard would 
be delivered to the Japanese authorities for trial. Thereafter, Japan 
indicted him for causing death by wounding. Girard sought a writ 
of habeas corpus in the United States District Court for the District 
of Columbia. The writ was denied, but Girard was granted declara- 
tory relief and an injunction against his delivery to the Japanese au- 
thorities. 152 F. Supp. 21. The petitioners appealed to the Court of 
Appeals for the District of Columbia, and without awaiting action by 
that court on the appeal, invoked the jurisdiction of this Court under 
28 U.S.C. § 1254 (1). Girard filed a cross-petition for certiorari to 
review the denial of the writ of habeas corpus. We granted both 
petitions. Supreme Court Rule 20; 354 U.S. 928. 

A Security Treaty between Japan and the United States, signed 
September 8, 1951, was ratified by the Senate on March 20, 1952, and 
proclaimed by the President effective April 28, 1952. Article III of 
the Treaty authorized the making of Administrative Agreements be- 
tween the two Governments concerning ‘‘ {t]he conditions which shall 
govern the disposition of armed forces of the United States of America 
in and about Japan. ...’’ Expressly acting under this provision, 
the two Nations, on February 28, 1952, signed an Administrative 
Agreement covering, among other matters, the jurisdiction of the 
United States over offenses committed in Japan by members of the 
United States armed forces, and providing that jurisdiction in any case 
might be waived by the United States. This agreement became effec- 
tive on the same date as the Security Treaty (April 28, 1952) and 
was considered by the Senate before consent was given to the Treaty. 

Article XVII, paragraph 1, of the Administrative Agreement pro- 
vided that upon the coming into effect of the ‘‘ Agreement between 
the Parties to the North Atlantic Treaty regarding the Status of 
their Forces,’’ signed June 19, 1951, the United States would conclude 
with Japan an agreement on criminal jurisdiction similar to the 
corresponding provisions of the NATO Agreement. The NATO Agree- 
ment became effective August 23, 1953, and the United States and 
Japan signed on September 29, 1953, effective October 29, 1953, a 
Protocol Agreement pursuant to the covenant in paragraph 1 of 
Article XVII. 

Paragraph 3 of Article XVII, as amended by the Protocol, dealt 
with criminal offenses in violation of the laws of both Nations and 
provided : 


**3. In cases where the right to exercise jurisdiction is concur- 
rent the following rules shall apply: 

“*(a) The military authorities of the United States shall have 
the primary right to exercise jurisdiction over members of the 
United States armed forces or the civilian component in relation to 

“*(i) offenses solely against the property or security of the 
United States, or offenses solely against the person or property of 
another member of the United States armed forces or the civilian 
component or of a dependent; 

“*(i) offenses arising out of any act or omission done in the 
performance of official duty. 

“‘(b) In the case of any other offense the authorities of Japan 
shall have the primary right to exercise jurisdiction. 

“‘(e) If the State having the primary right decides not to ex- 
ercise jurisdiction, it shall notify the authorities of the other State 
as soon as practicable. The authorities of the State having the 
primary right shall give sympathetic consideration to a request 
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from the authorities of the other State for a waiver of its right in 
eases where that other State considers such waiver to be of particular 
importance.”’ 


Article XXVI of the Administrative Agreement established a Joint 
Committee of representatives of the United States and Japan to 
consult on all matters requiring mutual consultation regarding the 
implementation of the Agreement; and provided that if the Commit- 
tee ‘*. . . is unable to resolve any matter, it shall refer that matter 
to the respective Governments for further consideration through ap- 
propriate channels.’’ 

In the light of the Senate’s ratification of the Security Treaty after 
consideration of the Administrative Agreement, which had already 
been signed, and its subsequent ratification of the NATO Agreement, 
with knowledge of the commitment to Japan under the Administra- 
tive Agreement, we are satisfied that the approval of Article III of 
the Security Treaty authorized the making of the Administrative 
Agreement and the subsequent Protocol embodying the NATO Agree- 
ment provisions governing jurisdiction to try criminal offenses. 

The United States claimed the right to try Girard upon the ground 
that his act, as certified by his commanding officer, was ‘‘done in the 
performance of official duty’’ and therefore the United States had pri- 
mary jurisdiction. Japan insisted that it had proof that Girard’s 
action was without the scope of his official duty and therefore that 
Japan had the primary right to try him. 

The Joint Committee, after prolunged deliberations, was unable 
to agree. The issue was referred to higher authority, which author- 
ized the United States representatives on the Joint Committee to 
notify the appropriate Japanese authorities, in accordance with 
paragraph 3 (c) of the Protocol, that the United States had decided 
not to exercise, but to waive, whatever jurisdiction it might have 
in the case. The Secretary of State and the Secretary of Defense 
decided that this determination should be carried out. The Presi- 
dent confirmed their joint conclusion. 

A sovereign nation has exclusive jurisdiction to punish offenses 
against its laws committed within its borders, unless it expressly or 
impliedly consents to surrender its jurisdiction. The Schooner Er- 
change v. M’Faddon,7 Cranch 116, 136. Japan’s cession to the United 
States of jurisdiction to try American military personnel for conduct 
constituting an offense against the laws of both countries was con- 
ditioned by the covenant of Article XVII, section 3, paragraph (c’ 
of the Protocol that 


‘*. . . The authorities of the State having the primary right shall 
give sympathetic consideration to a request from the authorities of 
the other State for a waiver of its right in cases where that other 
State considers such waiver to be of particular importance.’’ 


The issue for our decision is therefore narrowed to the question 
whether, upon the record before us, the Constitution or legislation 
subsequent to the Security Treaty prohibited the carrying out of this 
provision authorized by the Treaty for waiver of the qualified juris- 
diction granted by Japan. We find no constitutional or statutory 
barrier to the provision as applied here. In the absence of such en- 
croachments, the wisdom of the arrangement is exclusively for the de- 
termination of the Executive and Legislative Branches. 


Mr. Justice Douglas took no part in the consideration or decision of 
this case. 
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Treaties—invalidity of Senate ‘‘reservation’’ as 'aw of the land— 
matter of ‘‘domestic concern’’ not part of treaty—Constitutional 
issue not decided 


Power AUTHORITY OF THE STATE OF NEw YorK v. FEDERAL POWER 
Commission. 247 F. 2d. 538. 
U.S. Ct. A., D. C. Cireuit, June 20, 1957. Bazelon, Ct. J. 


The New York Power Authority applied to the Federal Power Com- 
mission for a license to develop the U.S. share of Niagara River power 
under the 1950 treaty between the United States and Canada.’ The 
Federal Power Commission denied the application on the ground that the 
‘‘reservation’’ attached to the treaty by the Senate required an Act of 
Congress before the Commission could act, and that the ‘‘reservation’’ was 
binding as a part of the treaty under the supremacy clause. On review 
before the Court of Appeals of the District of Columbia, the order of the 
Federal Power Commission was set aside. Bazelon, Ct. J., delivered the 
opinion of the Court, in which Edgerton, C. J., joined. Bastian, Ct. J., 
dissented. The majority opinion? stated: 


Petitioner, an agency of the State of New York, applied to the 
Federal Power Commission for a license to construct a power project 
to utilize all of the Niagara River water which, under the 1950 treaty 
between the United States and Canada, is available for American 
exploitation. 

In consenting to the treaty, the Senate had attached the following 
“*reservation’’ 


“‘The United States on its part expressly reserves the right to 
provide by Act of Congress for redevelopment, for the public use and 
benefit, of the United States share of the waters of the Niagara 
River made available by the provisions of the treaty, and no project 
for redevelopment of the United States share of such waters shall 
be undertaken until it be specifically authorized by Act of Congress.’’ 
{1 U. S. T. 694, 699.] 


The Commission dismissed petitioner’s application on Nov. 30, 1956, 
In an opinion and order declaring: 


“In the absence of the treaty reservation we would act on the 
Power Authority’s application in accordance with the provisions of 
the Federal Power Act. But if we are to accept the injunction of 
the reservation as it stands, we would have no authority to consider 
the application of the Power Authority on its merits. 

“*Since the reservation here was intended by the Senate as part 
of the treaty and was intended to prevent our jurisdiction attaching 
to the water made available by the treaty, it is entirely authoritative 
with us as the supreme law of the land under Article VI of the 
Constitution. . 

‘““We are without authority to issue a license for the redevelop- 
ment (Project No. 2216) proposed by the Power Authority of the 
State of New York.’’ 


11 U.S. Treaties 694; T.LA.S., No. 2130. 
2 Footnotes omitted. 
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An application for rehearing was denied on January 2, 1957, and 
petitioner brought this reviewing proceeding. 

The parties agree that, if the reservation to the 1950 treaty is not 
‘‘law of the land,’’ the order should be set aside. Since the reser- 
vation did not have the concurrence of the House of Representatives, 
it is not ‘‘law of the land’’ by way of legislation. The question is 
whether it became ‘‘law of the land’’ as part of the treaty. 

The Commission argues that the reservation is an effective part of the 
treaty because: (1) it was a condition of the Senate’s consent to the 
ratification of the treaty; (2) the condition was sanctioned by the 
President, was ‘‘accepted’’ by Canada, and was included in the ex- 
change of ratifications; and (3) it ‘‘thus became a part of the Treaty.”’ 
Simple as this argument seems, we cannot agree with it. 

The treaty was signed on behalf of the United States and Canada 
on Feb. 27, 1950. It defined the quantity of Niagara River water 
which was to be available for power purposes and provided that it 
‘‘shall be divided equally between the United States of America and 
Canada.’’ How each party was to exploit its share of the water was 
left for that party to decide. 

In transmitting the treaty to the Senate on May 2, 1950, the Presi- 
dent pointed out that the treaty did not determine how the United 
States was to exploit its share of the water. He said: 


It is a question which we in the United States must settle 
under our own procedures and laws. It would not be appropriate 
either for this country or for Canada to require that an interna- 
tional agreement between them contain the solution of what is en- 
tirely a domestic problem.’’ 


The Foreign Relations Committee of the Senate agreed that the ques- 
tion was ‘‘domestic in nature’’ and ‘‘concerns the United States con- 
stitutional process alone.’’ It recommended the reservation because, 
without it, ‘‘the redevelopment for power purposes would be governed 
by the Federal Power Act. The committee intends by the reservation 
to retain that power in the hands of Congress.’’ The Senate accepted 
the committee’s recommendation and consented to the ratification of 
the treaty with the reservation on Aug. 9, 1950. 

Meanwhile, the Canadian Parliament had approved the treaty as 
signed, without the reservation. In a note on Aug. 17, 1950, the legal 
adviser of the Department of State called the attention of the Cana- 
dian Government to the Senate action saying: 


‘*It appears that, while recognizing the subject matter of the 
reservation as domestic in nature and concerning the United States 
constitutional process alone, the Senate considered the reservation 
necessary in order to make certain that implementation of the treaty 
on the part of the United States would be made only by specifically 
authorized acts of Congress and would not be governed by the 
Federal Power Act.’’ 


A week later, without waiting for Canadian reaction to the reser- 
vation, the President ratified the treaty subject to the reservation. On 
Sept. 21, 1950, the Canadian Ambassador, replying to the State De- 
partment’s note, advised that his Government accepted the reserva- 
tion and would indicate its acceptance ‘‘by a statement to be included 
in the protocol of exchange of ratifications.’’ Two weeks later, with- 
out resubmitting the treaty to Parliament for approval of the reserva- 
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tion, the Canadian Government ratified the treaty in the protocol, 
on Oct. 10, 1950. Canada inserted the following statement: 


‘Canada accepts the above-mentioned reservation because its 
provisions relate only to the internal application of the treaty with- 
in the United States and do not affect Canada’s rights or obliga- 
tions under the treaty.’’ 


The Canadian view that the reservation was of purely domestic 
concern to the United States and of no concern to Canada was shared, 
as we have shown, by the President, the Department of State and the 
Senate. 

Unquestionably the Senate may condition its consent to a treaty 
upon a variation of its terms. The effect of such a ‘‘consent,’’ by 
analogy to contract law, is to reject the offered treaty and to propose 
the variation as a counter-offer which will become a binding agree- 
ment only if accepted by the other party. But, if what the Senate 
seeks to add was implicit in the original offer, the purported ‘‘con- 
ditional acceptance’’ is an acceptance and the contract arises without 
a further acceptance by the other party being required. Restatement, 
Contracts $60, Comment a (1932). The disposition of the United 
States share of the water covered by this treaty was, even apart from 
the reservation, something ‘‘which we in the United States must settle 
under our own procedures and laws.’’ The reservation, therefore, 
made no change in the treaty. It was merely an expression of domestic 
policy which the Senate attached to its consent. It was not a counter- 
offer requiring Canadian acceptance before the treaty could become 
effective. That Canada did ‘‘accept’’ the reservation does not change 
its character. The Canadian acceptance, moreover, was not so much 
an acceptance as a disclaimer of interest. It is of some significance 
in this regard that the Canadian Government, although it had sub- 
mitted the original treaty to the Parliament for its approval, found 
it unnecessary to resubmit the treaty to Parliament after the reser- 
vation was inserted. Also significant is the fact that the President 
ratified the treaty with the reservation without even waiting for 
Canada to ‘‘accept.’’ 

A true reservation which becomes a part of a treaty is one which 
alters ‘‘the effect of the treaty in so far as it may apply in the rela- 
tions of [the] state with the other state or states which may be 
parties to the treaty.’’ Report of the Harvard Research in Interna- 
tional Law, 29 Am. J. Int’l L. Supp. 843, 857 (1935). It creates 
‘‘a different relationship between’’ the parties and varies ‘‘the obli- 
gation of the party proposing it... .’’ 2 Hyde, International Law, 
Chiefly as Interpreted and Applied by the United States (2d revised 
ed. 1945) 1435; International Law Commission, 2d Sess., Report on 
the Law of Treaties by J. N. Brierly, U. N. Doe. A/CN. 4/23, 14 
April 1950, pp. 41, 42-43. The purported reservation in the 1950 
treaty makes no change in the relationship between the United States 
and Canada under the treaty and has nothing at all to do with the 
rights or obligations of either party. To the extent here relevant, 
the treaty was wholly executed on its effective date. Each party be- 
came entitled to divert its half of the agreed quantum of water. 
Neither party had any interest in how the share of the other would 
be exploited, nor any obligation to the other as to how it would ex- 
ploit its own share. The Senate could, of course, have attached to 
its consent a reservation to the effect that the rights and obligations 
of the signatory parties should not arise until the passage of an 
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act of Congress. Such a reservation, if accepted by Canada, would have 
made the treaty executory. But the Senate did not seek to make the 
treaty executory. By the terms of its consent, the rights and obli- 
gations of both countries arose at once on the effective date of the 
treaty. All that the Senate sought to make executory was the purely 
municipal matter of how the American share of the water was to be 
exploited. 

A party to a treaty may presumably attach to it a matter of purely 
municipal application, neither affecting nor intended to affect the 
other party. But such matter does not become part of the treaty. 
The Republie of New Granada, in 1857, attached such purely munici- 
pal matter to its ratification of a treaty with the United States. The 
President of the United States treated the added articles as being no 
part of the treaty. He ratified the treaty without resubmitting it 
to the Senate, stating in the protocol of exchange ratifications: 


. . considering the said articles as in no way affecting the 
provisions of the said treaty, but as being acts simply of domestic 
legislation on the part of the Granadian Confederacy, and as imply- 
ing no reciprocal obligation on the part of the United States, the 
said exchange has this day been effected in due form. [Miller 
Reservations to Treaties (1919) 27.] 


The constitutionality of the reservation as a treaty provision was ex- 
tensively argued by the parties. The respondent merely suggests that 
that ‘‘there is no apparent limit’’ to what may be done under the 
treaty power, citing Missouri v. Holland, 252 U.S. 416 (1920). Inter- 
venor Rochester Gas and Electric Corporation puts the proposition 
more baldly. It defends this reservation as an ‘‘exercise of the treaty- 
making power to legislate in the domestic field . . .’’ calling our at- 
tention to the fact that the Supreme Court has never held a treaty pro- 
vision unconstitutional. But it has been pointed out that the Court 
has never had occasion to consider a treaty provision which ‘‘lacked 
an obvious connection with a matter of international concern.’’ 2 
Hyde International Law, Chiefly as Interpreted and Applied by th 
United States (2d revised ed. 1945) 1401. The instant reservation 
is sui generis. There is complete agreement by all concerned that it 
relates to a matter of purely domestic concern. 

In Missouri v. Holland, 252 U. S. at 433, Mr. Justice Holmes 
questioned, but did not decide, whether there was any constitutional 
limitation on the treaty-making power other than the formal require- 
ments prescribed for the making of treaties. The treaty he sustained 
related to a ‘‘national interest of very nearly the first magnitude’ 
which ‘‘can be protected only by national action in concert with that 
of another power.’’ Id. at 435. And it conferred rights and imposed 
obligations upon both signatories. Id. at 431. The treaty power’s 
relative freedom from constitutional restraint, so far as it attached 
to ‘‘any matter which is properly the subject of negotiation with a 
foreign country,’’ Ware v. Hylton, 3 Dall. 199 (1796), is a long- 
established fact. Geofroy v. Riggs, 133 U. S. 258 (1890). 
court has ever said, however, that the treaty power can be exercised 
without limit to affect matters which are of purely domestic concern 
and do not pertain to our relations with other nations. 

Our present Secretary of State has said that the treaty power may 
be exercised with respect to a matter which ‘‘reasonably and directly 
affects other nations in such a way that it is properly a subject for 
treaties which become contracts between nations as to how they should 


800 


1957 | JUDICIAL DECISIONS 801 


act’’; and not with respect to matters ‘‘which do not essentially affect 
the actions of nations in relations to international affairs, but are 
purely internal.’’ He had earlier said: 


: I do not believe that treaties should, or lawfully can, 
be used as a device to circumvent the constitutional procedures 
established in relation to what are essentially matters of domestic 
concern.”’ 


Charles Evans Hughes, just before he become Chief Justice and after 
he had been Secretary of State, addressing himself to the question 
whether there is any constitutional limitation of the treaty power, 
said: 


. . . The Supreme Court has expressed a doubt whether there 
could be any such. . . . But if there is a limitation to be implied, 
I should say it might be found in the nature of the treaty-making 
power. 

‘«. . . The power is to deal with foreign nations with regard to 
matters of international concern. It is not a power intended to be 
exercised, it may be assumed, with respect to matters that have no 
relation to international concerns. 

the nation has the power to make any agreement whatever in 
a constitutional manner that relates to the conduct of our inter- 
national relations, unless there can be found some express prohibition 
in the Constitution, and I am not aware of any which would in any 
way detract from the power as I have defined it in connection with 
our relations with other governments. But if we attempted to use 
the treaty-making power to deal with matters which did not pertain 
to our external relations but to control matters which normally and 
appropriately were within the local jurisdiction of the States, then 
I again say there might be ground for implying a limitation upon 
the treaty-making power that it is intended for the purpose of having 
treaties made relating to foreign affairs and not to make laws for the 
people of the United States in their internal concerns through the 
exercise of the asserted treaty-making power.”’ 


In the Dulles view this reservation, if part of the treaty, would be 
an invalid exercise of the treaty power. In the Hughes view, its 
constitutionality would be a matter of grave doubt. ‘‘The path of 
constitutional concern in this situation is clear.’’ United States v. 
Witkovich, 853 U. S. 194 (1957). We construe the reservation as an 
expression of the Senate’s desires and not a part of the treaty. We 
do not decide the constitutional question. 

It is argued that, since the reservation was a condition to the Senate’s 
consent to the treaty, to deny effect to the condition vitiates the con- 
sent and thus invalidates the whole treaty. That argument, we think, 
was disposed of by the Supreme Court in New York Indians v. United 
States, 170 U. S. 1 (1898). That case, in its resolution of consent to 
the treaty, had attached certain amendments and declared that ‘‘the 
treaty shall have no force or effect whatever . . . nor shall it be under- 
stood that the Senate have assented to any of the contracts connected 
with it until the same, with the amendments herein proposed, is sub- 
mitted and fully and fairly explained by a commissioner of the United 
States to each of said tribes or bands, separately assembled in coun- 
cil, and they have given their free and voluntary assent thereto. . . .”’ 
Id. at 21-22. The amendments which the Senate attached to its reso- 
lution consenting to the treaty, as the Supreme Court recognized, 
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were not communicated to the Indian tribes. The Court concluded 
that the amendments were not part of the treaty. It nevertheless 
treated the Senate’s consent as effective to make the treaty valid and 
operative. Id. at 22-24. 

The order under review is set aside and the case remanded to the 
Federal Power Commission. 

It is so ordered. 


Seizure of private oil stocks in violation of Hague Regulations by 
belligerent occupant—captured oil stocks as war booty—status under 
municipal law—expert testimony—proof of foreign law 


N. V. De BataarscHe PeTroLEUM MaatscHaprPii & Ors. v. THE War 
Damace Commission. 22 Malayan Law Journal 155 (1956). 

Court of Appeal, Singapore, April 13, 1956. Whyatt, C.J., Mathew, 
C.J., and Whitton, J." 


Oil stocks in the Netherlands East Indies, which were owned by Dutch 
corporations, were seized by Japanese armed forces and used for Japanese 
civilian and military purposes. They were not, however, requisitioned 
by the Japanese under the Hague Regulations. Large quantities of these 
stocks were found in Singapore at the end of the war, and were seized by 
the British Army as war booty. The Dutch corporations claimed com- 
pensation. Their claim was dismissed below, but on appeal was allowed. 
Whyatt, C.J., in an opinion ? stating the facts more fully, said in part: 


This is an appeal from a decision of the Board constituted under 
the Singapore Essential Regulations dismissing a claim by the appel- 
lants in respect of large quantities of petroleum which were seized 
as war booty by the armed forces of the Crown on the re-occupation 
of Singapore on the 5th September, 1945. The appellants contend 
that the petroleum was their property and not, as the respondents 
allege, the property of the Japanese State and in support of their 
contention, they rely upon two broad submissions, first, that they had 
a valid title to the petroleum under municipal law, and secondly, that 
they were never lawfully deprived of their title by the Japanese bel- 
ligerent occupant. 

Before examining these submissions in detail, it will be convenient 
to set out the relevant facts which have been proved or admitted in 
the course of these lengthy proceedings. The appellants are three 
oil companies, incorporated in Holland, who prior to the outbreak of 
the war with Japan in 1941, carried on the business of producers 
and refiners of oil in Sumatra. Between them, they held all the 
concessions in Sumatra and owned two large refineries in the Palem- 
bang area in the southern part of the island. The total number of 
concessions was 86 of which 61 were held by the first appellant, 2 by 
the second appellant and 23 by the third appellant. The earliest 
concession was granted by the Netherlands Indies Government in 
1907, and thereafter concessions were granted at various dates for 
periods ranging from 40 years to 75 years, the last concession being 
granted in 1941. By the end of 1941, the appellants had established 
production in 32 oil reservoirs, as they are technically known, situated 


1 Opinion furnished by courtesy of G. W. Haight, Esq., of the New York Bar. 
2 Citations inserted and punctuation occasionally supplied. 
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in various places in the concession areas as shown on a map produced 
at the hearing of the appeal. These oil reservoirs are geological 
structures enclosing the crude oil in its natural state and it was agreed 
by the parties that the oil does not escape from them except by means 
of boreholes, or wells, drilled into the reservoirs from the surface. No 
detailed information was supplied as to the number of wells which 
had been drilled into the reservoirs by the appellants by the end of 1941 
or as to the rate of production of the wells at that date but it may 
be inferred that production was on a substantial scale from the fact 
that the two refineries already referred to had a total capacity of 
90,000 gallons per day. The position, therefore, at the outbreak of 
hostilities, was that the appellants were producing cude oil in com- 
mercial quantities from some 32 reservoirs under concessions granted 
by the Netherlands Indies Government which still had substantial 
periods to run, and were refining crude oil obtained from these reser- 
voirs on a large scale in their refineries at Palembang. 

For the evidence of the events which occurred during the Japanese 
occupation, the parties were, of necessity, dependent upon the testi- 
mony of Japanese naval and military officers. The effect of this 
testimony, some of which was given orally, and some on affidavit, may 
be summarised as follows: When the Japanese armed forces occupied 
Sumatra, they immediately seized the appellants’ installations in the 
field and also their refineries at Palembang because, as a Japanese 
naval officer, Admiral Watanabe, called by the respondents, put it, 
‘oil was the most vital war material at that time, and personally, I 
thought we started the war for the sake of the oil.’’ The installa- 
tions had been badly damaged as part of the Netherlands Indies 
Government’s denial policy, and the Japanese military authorities 
organized a special technical unit under military discipline to repair 
them. By the end of the first year of the Japanese occupation, they 
were all in working order again and crude oil was once more being 
extracted from the reservoirs and being processed in the appellants’ 
refineries. The Japanese military authorities did not bring any new 
oilfields into production but continued to extract oil from the existing 
reservoirs throughout the period of the occupation. The oil so ex- 
tracted, or at least a substantial part of it, was shipped as refined 
products, and sometimes as crude, to Singapore where it was kept in 
storage tanks, belonging in some cases to the appellants’ associated 
companies, until eventually it was forwarded to various destinations 
in Malaya, Thailand, French Indo-China and Japan proper to meet 
not only military demands but also civilian requirements in those 
areas. The Japanese colonel in charge of the Shipping Department 
of the Petroleum Office in Singapore throughout the occupation esti- 
mated that 6,000,000 kilo-litres, or approximately, 1,200,000,000 gal- 
lons, of petroleum from the Sumatra oilfields were distributed during 
the war in this way from the Singapore ‘‘relay storage point,’’ as he 
ealled it, to military and civilian consumers in the southern theatre 
of war: he gave no estimate of the respective quantities allocated to 
military and civilian consumers. When the British landed in Singa- 
pore on the 5th September 1945, they found in the storage tanks ap- 
proximately 55,000,000 gallons of refined petroleum and 11,000,000 
gallons of crude oil, all of which, as is admitted by the respondents, 
had been extracted from the oil reservoirs in Sumatra by the armed 
forces of the belligerent occupant, and after refining at Palembang in 
the case of the refined products, had subsequently been shipped by them 
to the storage relay point in Singapore. The British military forces 
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seized the petroleum stocks as war booty. Later, by an arrangement 
which the parties agree does not affect the issues in this case, the appel- 
lants were allowed to withdraw 20,000,000 gallons of refined and 
crude oil, leaving a balance of 46,000,000 gallons of refined products, 
which has been valued, by agreement between the parties, on the 
basis of 1941 Gulf prices at $5,099,490, which is the amount claimed 
by the appellants in these proceedings. 

It is against this background of facts that I now turn to consider 
the numerous issues of law which have been raised in this case. As 
I have already indicated, they fall broadly under two heads, munici- 
pal law and international law; but it would be wrong to suppose that 
this division represents a true dichotomy, and indeed the complexity 
and multiplicity of the arguments in this case may well be due, in 
part at least, to a tendency to treat the issues as belonging rigidly to 
one or other of these branches of the law. The substantial contest in 
this case is between the appellants and the respondents’ predecessors 
in title, the Japanese belligerent occupant, who is an International 
Person, and therefore it follows that when their competing claims are 
considered under municipal law, there is inevitably introduced an 
element of international law in view of the international status of one 
of the claimants. 

At the outset of their argument, the appellants recognized that it 
was incumbent upon them to show a good root of title under municipal 
law to the oil in the reservoirs in Sumatra prior to the Japanese invasion. 
It might be thought that an issue of this kind would not raise con- 
troversial questions of law but in the present instance this proved not 
to be the case for the respondents strenuously maintained that under 
the municipal law of the Netherlands Indies the oil in the reservoirs, 
far from belonging to the appellants, was a res nullius until it was 
seized vi et armis by the Japanese belligerent occupant. It, there- 
fore, becomes necessary to examine in some detail the municipal law 
relating to the title to oil in Sumatra when it is existing in its natural 
state in reservoirs under the ground. The municipal law to be applied 
is, of course, the domestic law of the Netherlands Indies but since 
Netherlands Indies law is presumd to be the same as English law un- 
less differences between the two are alleged and satisfactorily estab- 
lished, it will be useful, in the first place, to consider whether under 
the law of England oil in situ is a res nullius. It should perhaps be 
mentioned at this point that the lex fori in this case is the law of Sing- 
apore but as neither party has relied upon any distinction between 
the law of Singapore and the law of England in these proceedings, I 
propose to proceed upon the assumption that there are no material dif- 
ferences between the two systems affecting the present appeal. .. . 

The question of the precise nature of the legal interest created in 
the appellants by these concessions is, however, of less importance than 
it might otherwise be in view of the conclusion which I have reached 
as to when the appellants reduced the oil in the reservoirs into their 
possession. Possession in this sense is, of course, a question of fact, 
and, as Dr. Veegens remarked in his evidence, sometimes a difficult 
question of fact. But being a question of fact and not of law, it was 
not altogether appropriate that an expert in law should be asked to 
give his opinion on it. Nevertheless Dr. Veegens was questioned about 
this matter and gave it as his view that the oil was reduced into pos- 
session as soon as, but not before, it got into the ‘‘vertical pipe.’’ In 
giving this opinion, Dr. Veegens was handicapped, as indeed the 
Board was also, by the circumstance that there was very little evidence 
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at the hearing before the Board as to the position in regard to the 
operations of the appellants in the oilfields at the relevant dates. Dur- 
ing the course of the hearing of the appeal, however, the evidence on 
this aspect of the case was supplemented by further facts which were 
agreed between the parties, and as a result, a somewhat clearer picture 
of the appellants’ operations in the field is now available to the Court. 
As I have already said, the oil in question was trapped in a number 
of underground reservoirs from which it could not escape by natural 
means. The appellants had tapped these reservoirs by drilling a 
number of bore-holes or wells into them and by means of these wells, 
they were, at the outbreak of hostilities, extracting oil from them in 
substantial quantities in accordance with ordinary commercial practice. 
The question is whether in this state of facts the appellants can be said 
to have had possession of the oil in the reservoirs and this must in 
turn depend upon such further questions as the kind of physical 
control of which oil in a reservoir is practically capable, whether the 
appellants had physical control over the whole of the reservoirs, and 
whether they had sufficient control for practical purposes to prevent 
strangers interfering with the oil whilst it was still in the reservoirs. 
Unlike solid minerals, where control is acquired by sinking shafts and 
driving underground workings into the mineral deposits, control of 
oil in an underground reservoir is acquired by drilling wells—insert- 
ing ‘‘vertical pipes,’’ as Dr. Veegens called them—into the reservoir 
from the surface. It was not suggested physical control could 
be exercised in any other way over the oil in an underground reser- 
voir. The question whether the control is effective over the whole of 
the reservoir must depend, it seems to me, upon whether the number 
of wells is sufficient to enable the oil to be extracted from every part 
of the reservoir. In the present case, it appears to be reasonable to 
infer from the fact that the appellants were extracting oil from these 
reservoirs in substantial quantities in accordance with ordinary com- 
mercial practice, that they had drilled a sufficient number of wells to 
enable them to exercise effective control over all parts of the reser- 
voirs. It is clear also from the evidence in this case that the appel- 
lants had sufficient control to exclude strangers from interfering with 
the reservoirs, subject to a few possible exceptions to which I will re- 
fer presently. In my opinion, therefore, the oil in the reservoirs was 
under the control of the appellants to the extent that it was capable 
of being under control and they were in fact dealing with it as fully 
and completely as any owner could deal with oil trapped in an under- 
ground reservoir. Accordingly I reach the conclusion that the ap- 
pellants were in actual possession of the oil in the reservoirs at the time 
of the Japanese invasion. With regard to the possible exceptions, it 
was pointed out by counsel for the respondents that there were three or 
four reservoirs which, according to the map, appeared to be on or near 
the boundaries of the appellants’ concessions and, therefore it was pos- 
sible that they might extend beyond the appellants’ concessions areas un- 
der the adjoining land, in which event another concessionaire might, at 
some future date, drill wells into these reservoirs which are at present 
being exploited solely by the appellants. If this were to happen, some 
of the oil at present in the appellants’ portion of the reservoirs might 
flow into portions of the reservoirs underneath the new concession areas, 
replacing oil which the new concessionaire had extracted through his 
wells, as occurred, or at least as was envisaged, in the case of Borys 
v. Canadian Pacific Railway, (1953) A.C. 217, (at page 220). How- 
ever, until this actually happens, it seems to me that the correct view 
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is that the appellants have possession of the oil in these reservoirs 
subject to the possibility that they may be divested of possession of 
some of it if a new concession is granted enabling the reservoirs to be 
tapped from the surface of the adjoining land. As this has not yet 
occurred, it does not affect my finding that at the outbreak of hostilities, 
the appellants had acquired possession of the oil in these reservoirs by 
drilling wells into them and extracting the contents on a commercial 
scale. In view of this finding, it matters not whether the interest 
created in the appellants by the concessions is to be regarded as analo- 
gous to a lease or to a profit 4 prendre; they had actual possession of 
the oil in the reservoirs and this, combined with the sole right to dis- 
pose of it, gave the appellants as complete a title to the oil as it was 
possible for any one to have during the period of the concession. 

I now turn to consider whether the appellants were at any time 
lawfully deprived of their title by the Japanese belligerent occupant 
in accordance with international law but before doing so, it will be 
convenient to mention briefly two subsidiary arguments on the res 
nullius aspect of the case, in view of the possibility that this case may 
be considered by another Court. The respondents contended that 
under Netherlands Indies law a trespasser who wrongfully reduces 
a res nullius into possession, as, for example, a poacher who wrong- 
fully kills game on another’s land, becomes the owner of the res. In 
this, Netherlands Indies law differs from English law which, as is 
clearly laid down in Blades v. Higgs, 11 H.L.C. 621, provides that 
a res nullius reduced into possession by a trespasser becomes the prop- 
erty, not of the trespasser, but of the owner of the land. The re- 
spondents argued, therefore, that, on the assumption that the Japanese 
armed forces in extracting oil from the reservoirs were to be regarded 
as trespassers reducing a res nullius into possession, they would, under 
Netherlands Indies law, become the owners of the extracted oil. The 
short answer to this argument, in my view, is that an individual who 
commits a trepass when reducing a res nullius into possession is in a 
very different category from a belligerent occupant who does so. The 
former is subject to the restraints of the police and of municipal courts, 
whereas the latter is subject to no control at all and could, therefore. 
commit trespass continuously throughout the period of his occupation. 
The respondents maintained that this distinction was immaterial, but. 
in my view, it is very relevant in considering whether the municipal 
law of the Netherlands Indies relating to trespassers who reduce 2 
res nullius into possession should be interpreted as being so benevolent 
as to include a belligerent occupant. I should require very cogent 
evidence to persuade me that ‘‘trepasser’’ in this context includes 
a belligerent occupant and as this was not forthcoming, I reject this 
alternative argument of the respondents. 

The second subsidiary argument was an argument advanced by 
the appellants and was based on a Netherlands Indies Ordinance 
known as the Wartime Legal Relations Ordinance enacted in 1940 
This Ordinance, which was said to resemble in some respects the 
English Trading with the Enemy legislation, provided that if any 
act was performed without the previous permission of a Commit- 
tee acting under the Netherlands Indies’ Director of Economi¢ 
Affairs, which might directly or indirectly benefit the enemy, it would 
be void ipso jure. Therefore, according to this contention, the act 
of the belligerent occupant in reducing the res nullius into possession 
when he extracted the oil from the reservoirs (assuming it to be a rés 
nullius, for the purpose of this argument) without first obtaining the 
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permission of the Director of Economic Affairs’ Committee, was void, 
ipso jure, and consequently no title was acquired by the belligerent 
occupant to the extracted oil. This argument illustrates the difficulty 
which arises if, as seemed to me to occur too frequently in the course 
of this case, international law is regarded as an entirely separate 
matter instead of being treated as an integral part of the law govern- 
ing the issues in this appeal. The provisions of the Wartime Legal 
Relations Ordinance were, no doubt, very appropriate when applied 
to ‘‘persons,’’ as defined in section 1 of the Ordinance, but to contend 
that they apply to a belligerent occupant, that is to say, to an Inter- 
national Person, who is thereby placed under a statutory obligation 
to seek the permission of the Director of Economic Affairs before 
doing any act which might benefit the enemy (which is, of course, 
himself) is, to my mind, an untenable proposition. 

I now proceed to consider whether the Japanese belligerent occu- 
pant had a right, under international law, to seize the crude oil in 
the ground and so deprive the appellants of their title to it. It was 
common ground that if such a right did exist in the belligerent occu- 
pant, it was derived from Article 53 of the Hague Regulations. Be- 
fore, however, I examine this Article, it is necessary to consider a 
formidable submission advanced by the appellants which, if sound, 
renders a detailed examination of the Hague Regulations academic. 
The appellants contended that Japan commenced the war, or at 
least launched an invasion against the Netherlands Indies, in order 
to secure the oil supplies of that country, because oil is an indispens- 
able raw material in conditions of modern warfare. Therefore the 
Japanese invading armies, as soon as they had established the neces- 
sary military superiority, seized the appellants’ installations, ‘‘lock, 
stock and barrel,’’ and then proceeded, as speedily as possible, to re- 
pair and put them into operation, using for that purpose civilian 
technicians, called ‘‘Gunzokus,’’ who were attached to the army and 
placed under service discipline. The whole operation, according to the 
appellants’ argument, was prepared and executed by the Japanese 
military forces in accordance with Japan’s Master Plan to exploit 
the oil resources of the Netherlands Indies in furtherance of their war 
of aggression. The plan was successful and enabled the Japanese 
forces in South East Asia in the course of the war to distribute vast 
quantities of oil, both crude and refined, to meet the needs of military 
and civilian consumers in the territories under their control and in 
Japan proper. This exploitation of the oil resources of the Nether- 
lands Indies was, so the appellants contend, premeditated plunder 
of private property by the Japanese State on a totalitarian scale and, 
as such, it was contrary to the laws and customs of war. 

The appellants rely upon the evidence of Japanese naval and mili- 
tary officers to prove the facts upon which this submission is based. 
The Chief of the Fuel Section of the Supply Depot of the Ministry 
of the Navy in Tokyo stated that he was concerned in the spring of 
1942 with plans for restoring the oil fields of the Netherlands Indies 
and later he toured the captured oil fields and arranged for person- 
nel and material to be sent to repair them and put them into working 
order again. From October 1943 onwards he was stationed in Sing- 
apore which was then being used as a storage and forwarding point 
for naval and military fuel; some of it was crude oil which was for- 
warded to Japan to be refined, some of it was aviation spirit and 
diesel oil and was used by the army and navy in Singapore. Further 
details concerning the processing, refining and distribution of the oil 
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were given by the Japanese military officers who were stationed at 
Palembang and at the Headquarters of the Petroleum Office in Singa- 
pore which clearly show that it addition to supplying military re- 
quirements, the oil was also used to meet civilian demands. In my 
view this evidence establishes that the seizure of the appellants’ oil 
installations in Sumatra by the invading army was carried out as 
part of a larger plan prepared by the Japanese State to secure the 
oil resources of the Netherlands Indies, not merely for the purpose of 
meeting the requirements of an army of occupation but for the pur- 
pose of supplying the naval, military and civilian needs of Japan, 
both at home and abroad, during the course of the war against the 
Allied Powers. 

These facts being proved, the next question to be determined is 
whether seizure of private property on such a scale and for such pur- 
poses was contrary to the laws and customs of war. On this point 
there is, fortunately, considerable authority available from decisions 
arising out of the war in Europe. First, there is the decision of the 
Nuremberg Tribunal, delivered in 1946, in which the principle is laid 
down that to exploit the resources of occupied territories in pursuance 
of a deliberate design to further the general war of the belligerent 
without consideration of the local economy, is plunder and therefore 
a violation of the laws and customs of war. This principle has been 
approved and further expounded in the cases of In re Flick, (1947) 
U.S. Military Tribunal, Nuremberg, and In re Krupp, (1948) U.S. Mili- 
tary Tribunal, Nuremberg, and In re Krauch, (1948) U.S. Military 
Tribunal, Nuremberg, where it was applied to the acts of German 
industrialists who systematically plundered the economy of occupied 
territories by acquiring substantial or controlling interests in private 
property contrary to the wishes of the owners. The present case is 
much stronger as the plunder of the appellants’ property was com- 
mitted not by Japanese industrialists but by the Japanese armed 
forces themselves, systematically and ruthlessly, throughout the whole 
period of the occupation. In my opinion, these authorities fully 
support the appellants’ submission. Accordingly I reach the conclu- 
sion that the seizure and subsequent exploitation by the Japanese 
armed forces of the oil resources of the appellants in Sumatra was 
in violation of the laws and customs of war and consequently did 
not operate to transfer the appellants’ title to the belligerent occupant. 

I now turn to the alternative argument urged by the appellants 
under this head, namely, that in any event the seizure was illegal as 
the crude oil in the ground was not ‘‘munitions-de-guerre’’ within 
the meaning of Article 53 of the Hague Regulations because it was 
then a raw material and, moreover, an immoveable raw material. Ac- 
cording to the British Manual of Military Law issued by the Army 
Council pursuant to the provisions of Article I of the Hague Regula- 
tions, ‘‘munitions-de-guerre’’ are such ‘‘things as are susceptible of 
direct military use.’’ The respondents accept this interpretation of 
**munitions-de-guerre,’’ as indeed they are bound to do since they are. 
in fact, the Crown although not appearing as the Crown eo nomine 
in these proceedings. Consequently they are compelled to argue 
that crude oil in the ground, although a raw material, is susceptible 
of direct military use or at least had a sufficiently close connection 
with direct military use to bring it within Article 53. No direct 
authority was cited for the proposition that raw materials could be 
*‘munitions-de-guerre’’ but the respondents referred to a passage in 
Oppenheim’s International Law (7th Edition) at page 404 where it is 
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said that ‘‘all kinds of private moveable property which can serve 
as war material, such as ............ cloth for uniforms, leather for 
may be seized ... for military purposes.. .’’ 
which they contend supports the view that raw materials can be 
‘“‘munitions-de-querre.’’ On the other hand, Professor Castren, a Fin- 
nish Professor, in ‘‘Law of War and Neutrality,’’ at page 236, says 
that ‘‘Raw materials and semi-manufactured products necessary for 
war can hardly be regarded as munition of war.’’ It may be that 
certain types of raw material or semi-manufactured products, such 
as cloth for uniforms and leather for boots, which could possibly be 
made up into finished articles by army personnel without the assistance 
of civilian technicians and outside plant can, without stretching the 
meaning of ‘‘munitions-de-guerre’’ unduly, be regarded as having a 
sufficiently close connection with direct military use to bring them 
within Article 53. It is not, however, necessary to decide this point 
as the facts of this case show that there is no such close connection in 
the present instance. According to the evidence, elaborate installa- 
tions and civilian technicians were needed by the army to enable them 
to appropriate this oil and prepare it for use in their war machines. It 
had to be extracted from underground reservoirs, and then transported 
to a refinery, and then subjected to a complicated refining process 
before it was of any use to any one. In these circumstances, it cannot 
be said, in my opinion, that at the moment of its seizure in the 
ground, the oil had a sufficiently close connection with direct mili- 
tary use to bring it within the meaning of ‘‘munitions-de-guerre’’ 
in Article 53. 

A further argument advanced by the appellants was that ‘‘munt- 
tions-de-guerre’’ does not include an immoveable and as the crude oil, 
when seized, was part of the realty, it was not a ‘‘mwnitions-de-guerre.’’ 
The appellants conceded that certain things included in the categories 
specified in Article 53 which partake of the character of the realty, 
as for example, a railway transportation system, are seizable but they 
contended that these are exceptional cases and ordinarily Article 53 
does not apply to immoveables. It was contended that oil in the 
ground could not be regarded as an exceptional case and in support 
of this view, reliance was placed on a dictum of Lord Simon in Schif- 
fahrt-Treuhand v. Procurator General, (1953) A.C. 232, (at page 262) 
to the effect that ‘‘it was not legitimate to seize enemy private pro- 
perty on land (unless it was ammunition or arms which could be 
used against the enemy in fighting). ...’’ Lord Simon was not, of 
course, intending to give an exhaustive interpretation of ‘‘mwnitions- 
de-guerre’’ but, it would, I think, be a startling extension of his phrase 
‘‘arms or ammunition which could be used against the enemy in fight- 
ing’’ to say that it could include minerals in situ. In my judgment, 
Article 53 was intended to apply, generally speaking, to moveables 
and only in those categories where the description is wide enough to 
include things which may belong, in part, to the realty, as, for example, 
“‘appliances for the transport of persons or things’’ mentioned at 
the beginning of the second paragraph of the Article, is it permissible 
to interpret it so as to include immoveables. ‘‘ Munitions-de-guerre’’ 
is not, in my view, such a category. Accordingly I hold that crude 
oil in the ground, being an immoveable and not susceptible of direct 
military use, is not a ‘‘munitions-de-guerre’’ within the meaning of 
Article 53. 

The appellants, who were nothing if not prolific in preferring alter- 
native arguments, contended that even if crude oil in the ground 
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could be seized as ‘‘munitions-de-guerre’’ under Article 53, the seizure 
in this case was invalid because no receipt was given to the owners 
or any one representing them. Article 53 does not in terms require 
a receipt whereas Article 52 (which deals with requisitioning) ex- 
pressly provides for one; consequently it might be said, as a matter 
of pure construction, that the omission in Article 53 was deliberate 
on the part of those who framed the Regulations and such a require- 
ment ought not to be implied. This, however, is not the view taken by 
municipal courts which have construed this Article. In the case of 
Billotte, (1948) Netherlands District Court, Arnhem .. . it was held 
that the failure of German military personnel to give a receipt when 
seizing a car rendered the seizure invalid. The Court of Cassation at 
the Hague took a similar view in Hinrichsen’s case in 1950. In that 
ease a German Customs Frontier Guard seized two motor cycles with- 
out giving a receipt to the owner and the Court held that ‘‘this may 
not be done without in some way being officially acknowledged, in 
order to ensure compliance with the rule that such goods must be 
returned and compensation fixed when peace is made.’’ In reaching 
their decision the Court of Cassation referred to the report of the pro- 
ceedings at the First Hague Peace Conference (1899) in which it was 
stated that although it had not seemed opportune to make a special 
stipulation with regard to a receipt, the Committee nevertheless were 
of the opinion that the fact of seizure should be clearly stated one way 
or another if only to furnish the owner with an opportunity to claim 
an indemnity. Furthermore, as the Court of Cassation pointed out, 
the British Manual of Military Law contains a statement to the same 
effect. The respondents sought to distinguish these authorities from 
the present case on the ground that a receipt or acknowledgement 
was not required when the seizure was otherwise notorious. No au- 
thority was cited in support of this view, but in any case it does not 
meet the case where, as here, the fact of seizure is notorious but the 
quantity seized is unknown. The appellants do not know and have 
no means of discovering how much crude oil was seized from their 
oil reservoirs during the Japanese occupation and even if everything 
else had been done according to law, it would not now be possible for 
them to claim the compensation expressly provided for in Article 
53. It would have been quite a simple matter for the Japanese bel- 
ligerent occupant to have given an official acknowledgment to the Cus- 
todian of Enemy Property who, so the Court was told, was appointed 
by the Japanese in Sumatra to represent absent owners, and to have 
furnished him with proper records of the crude oil they extracted; but 
nothing of the kind was done and the failure to do so, was, in my opin- 
ion, an infringement of Article 53 and renders the seizure invalid. 

The last alternative argument advanced by the appellants on the 
construction of Article 53 was that even where the seizure is valid 
in all respects, the belligerent occupant obtains only a provisional 
title to the seized property and must restore it to the original private 
owner if it is still in esse at the cessation of hostilities. They con- 
tended that in the present instance the seized property was still in 
esse when hostilities ended and therefore the rights of the appellants 
revived and the propetry should have been restored to them. In 
support of this proposition, the appellants relied, first, upon the ex- 
press words of the Article which states that ‘‘seized articles must be re- 
stored . . . when peace is made,’’ secondly, upon the views of West- 
lake (War, Vol. II, page 115) and Rolin (Le Droit Moderne de la 
guerre, paragraph 492), and lastly on two cases decided in municipal 
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courts in 1943 and 1947 (Pigeat et Hazard v. Cie de Traction sur Les 
Votes Navigables, (1943) Dijon Court of Appeal; Austrian Treasury 
v. Auer, (1947) Supreme Court, Austria). The respondents conceded 
that the provisions about restoration apply to some seizures and that 
if, for example, the seized article had been a motor lorry, the bel- 
ligerent occupant would have been bound to restore it to the owner; 
but they contended that it would be contrary to common sense to 
apply these provisions to consumable war materials, such as petro- 
leum, which are not readily identifiable as belonging to any particular 
owner. Such a distinction does not appear to be based on any principle 
but rather on the supposed difficulty of carrying out the provisions 
of the Article in practice. But if, in fact, there is no practical dif- 
ficulty in identifying the owner of the property, as was the position 
in this case, I can see no justification for departing from the plain 
words of Article 53. The respondents further objected that if there 
was a duty to restore these petroleum stocks, it did not arise until 
peace was actually made. It is obvious, however, that the right of the 
belligerent occupant to use ‘‘munitions-de-guerre’’ must cease with the 
cessation of hostilities, and it appears to me that when this occurs, 
the only right then remaining in the belligerent occupant is a right 
to retain possession of the property on behalf of the owner, all other 
rights in the property revesting in the original owner. Accordingly 
I am of the opinion that, on any view of the matter, the appellants 
were entitled to require the belligerent occupant to hold these surplus 
petroleum stocks on their behalf until such time as they could be re- 
stored in accordance with the provisions of Article 53. 

I have now dealt with the many contentions put forward by the 
appellants in respect of the Hague Regulations. At the outset of 
his argument, counsel for the appellants claimed that in seizing this 
erude oil, the Japanese military forces had contravened the rules of 
international law in every single particular. It was a sweeping 
claim but I am bound to say that I think he has made it good [that] 
the seizure of the oil resources of the Netherlands Indies was economic 
plunder, the crude oil in the ground was not a ‘‘mwunitions-de-guerre,’’ 
the failure to give a receipt was a fatal omission and the duty to re- 
store the unconsumed petroleum was not fulfilled. In all these matters, 
the belligerent occupant, in my judgment, contravened the laws and 
customs of war and consequently failed either to acquire a valid title 
for himself or to deprive the appellants of the title which I have 
found existed in them prior to the seizure. 

Before I leave the subject of the Hague Regulations I will refer 
briefly to the appellants’ contention that in a war of aggression, such 
as this was, the aggressor state cannot in any circumstances acquire 
any legal title under the Regulations. This question was not very 
fully argued as counsel for the appellants asked that the appeal 
should be decided on narrower grounds although he naturally asked 
for the point to be kept open. Certainly this contention raises grave 
issues, reaching and extending far beyond the present case, touching 
indeed the springs of international law. The compelling logic of 
those who assert that all legal rights should be refused to an aggres- 
sor is opposed by persuasive reasoning of those who maintain that 
such rules of war as are accepted by States should continue to pre- 
vail, notwithstanding the illegality of the war. Learned jurists differ 
profoundly on this matter and municipal courts have yet to give a 
decisive answer. In this state of uncertainty of the law, it is not, I 
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think, desirable to express views on a matter which is not necessary 
for the decision in this case, and accordingly I do not pass upon it. 

Before dealing with the last major issue in this ease, namely, the issue 
of specificatio, 1 would mention an argument which was strongly relied 
upon by the appellants at one stage of the proceedings but later re- 
ceded somewhat in importance. In 1943, a number of the Allied 
Governments, including the United Kingdom and the Netherlands 
Governments, made a formal Declaration that they reserved the right 
to declare invalid any dealings with property in occupied territories, 
and, in a covering statement, stated they were mutually pledged to 
examine and, if necessary, implement the invalidation of such deal- 
ings when they extended across national frontiers. The appellants 
contended that this Declaration was, in effect, a treaty and although 
it did not affect the rights of individuals in the absence of legislation, 
it did, nevertheless, mitigate the Crown’s belligerent rights by ex- 
eluding from the category of enemy public property liable to seizure 
as war booty, any property which had been plundered from private 
owners by the Japanese armed forces in the first instance. The re- 
spondents challenged this argument at every step, contending that the 
Declaration did not amount to a treaty, and that in any case it did 
not detract from the rights of armed forees of the Crown to seize 
war booty. They added that even if the Crown’s seizure was invalid 
for the reasons urged by the appellants, this could not confer any 
title on the appellants, and therefore the contention based on the 
Inter-Allied Declaration was irrelevant to any issue which the Court 
had to determine in this case. The logic of this reasoning appears 
to me convincing and accordingly I reject the appellants’ argument 
on this point. 

Finally I turn to the issue of specificatio upon which the respondents 
succeeded before the Board and which assumed great prominence in 
the arguments presented by the respondents to this Court. Stated 
in its simplest terms, the issue of specificatio is no more than this: if 
the Japanese armed forces did not deprive the appellants of their title 
when they seized the crude oil and shipped it to Singapore, does it 
make any difference that in some instances (of which the present is 
one), they refined it before shipment? The respondents strenuously 
maintained that it made a fundamental difference because, according 
to their contention, the action of the belligerent occupant in refining 
crude oil extinguished the appellants’ title and vested the ownership of 
the refined product in the belligerent occupant; or, to put the matter 
another way, the belligerent occupant, by refining the erude oil, 
purged himself of his offences against the Hague Regulations and 
by virtue of this process created a new title in himself which was un- 
tainted by the original illegality and, therefore, valid against the 
appellants. They relied in support of this proposition, not upon 
the laws of war but upon an ancient doctrine of municipal law, derived 
from Roman Law, and known in the Netherlands Indies as ‘‘specif- 
catio.’’ This doctrine was embodied in the Netherlands Indies Civil 
Code in 1830 and is contained in Article 606 which reads as follows :— 
‘*He who makes of a material not belonging to him a thing of a new 
sort becomes the owner of such thing provided he pays the price of the 
material. ...’’ The belligerent occupant, so the argument runs, 
made a thing of a new sort when he refined the crude oil, and there- 
fore became the owner. 

Before examining the evidence on this matter given by the experts 
on Netherlands Indies law, it will be convenient to consider the Eng- 
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lish law applicable to this subject, since, if the Netherlands Indies 
law is not satisfactorily proved, it will be necessary, as in the case of 
the law relating to res nullius referred to earlier in |t|his judgment, to 
fall back on the presumption that it is the same as English law. The 
relevant principle of English law is expressed with simplicity and 
clarity in In re Oatway, (1903) 2 Ch. 356, (at page 359) where Joyce 
J. states: ‘‘It is a principle settled as far back as the time of the Year 
Books that, whatever alteration of form any property may undergo, 
the true owner is entitled to seize it in its new shape if he can prove 
the identity of the original material: Blackstone, Vol. ii, page 405, and 
Lupton v. White, (1808) 15 Ves. 432.’’ The same principle is ap- 
proved in Salmond on Torts, 11th Edition at page 355: ‘‘If my corn 
is wrongfully taken from me and made into flour, the flour is mine, 
and if my tree is cut down and sawn into timber, the timber is mine.”’ 
It seems clear, therefore, that under English law, ownership in crude oil 
would not be extinguished by the process of refining, whether it is 
done by a private person or by a belligerent occupant. 

It is against this background of English law that I now turn to con- 
sider the Netherlands Indies law on this matter. The experts on both 
sides were in substantial agreement that under Article 606 of the 
Civil Code, a private individual who refined crude oil belonging to 
someone else would become the owner of the refined product, but when 
they came to consider whether the same would hold good if a bellig- 
erent occupant refined crude oil which he had unlawfully seized in 
violation of the Hague Regulations, they were in strong disagreement. 
The respondents contended that a belligerent occupant could acquire 
title to private property under municipal law in the same way as any 
private individual and referred to the practice of military commanders 
in occupied territory obtaining supplies by purchase under the ordi- 
nary law. The respondents also cited the case of The French State v. 
Lemarchand’s, (1948) Rouen Court of Appeal, where, it was con- 
tended, the Court had, by implication, approved a belligerent occupant 
acquiring property under the local law by means of accessio, which, 
it was said, was similar in principle to a belligerent occupant acquiring 
title by spectficatio under the local law. I very much doubt whether 
Lemarchand’s case, will bear the interpretation which the respond- 
ents seek to place upon it but in any event, it is not necessary in 
my view to consider exhaustively all the ways by which a belligerent 
occupant might acquire title to private property under municipal 
law independently of the Hague Regulations, as the only point for 
decision in this case is whether the method of specificatio was avail- 
able to the Japanese armed forces after they had seized the crude oil 
belonging to the appellants contrary to the provisions of the Hague 
Regulations. The answer to this question turns upon the construc- 
tion of Article 606 of the Civil Code read together with the Hague 
Regulations, in particular, Articles 46 and 53 of those Regulations, 
which form part of the statute law of the Netherlands Indies, having 
been enacted as a statute in 1910. Oddly enough, the appellants’ 
experts, Dr. Nysingh and Dr. Funke, were not specifically questioned 
on this point of construction, but the respondents’ expert, Dr. Veegens, 
when asked about it, said that in his opinion the Japanese belligerent 
occupant could obtain a title by specificatio because a belligerent occu- 
pant has the same rights as any one else in the territory. Dr. Veegens 
fortified his opinion by reference to an official explanatory memoran- 
dum issued in 1947 to accompany the Rehabilitation of Rights Ordi- 
nance 1947 which states that where a Japanese body has administered 
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a business during the occupation for itself, any products made by the 
business from raw materials belonging to another, would become the 
property of the Japanese body by specitficatio. It should be observed 
that this memorandum does not refer to the Japanese belligerent occu- 
pant as such, but to ‘‘Japanese or Japanized bodies’’ which ran 
businesses in the Netherlands Indies as going concerns during occupa- 
tion, but, subject to this comment, the memorandum gives some support 
to Dr. Veegens’ view that a belligerent occupant could acquire prop- 
erty by spectficatio in the occupied territory. The appellants’ ex- 
perts, however, profoundly disagreed with this view and went so far 
as to say that the memorandum could not have been drawn up by 
good jurists. Moreover they were not content merely to deny the 
correctness of the memorandum but, so to speak, counter-attacked 
by alleging that the doctrine of specificatio could not, in any circum. 
stances, be applied to an enterprise, or, as Dr. Funke ealled it, a 
universitas rerum, like the appellants’ installations in Sumatra. In 
other words they said that if a person makes a new thing from material 
belonging to another by means of the ‘‘enterprise’’ of that other per- 
son, the finished product does not, in such a case, become his property 
because specificatio does not apply to the operations of an enterprise 
Dr. Veegans disgreed with this view just as emphatically as Dr 
Nysingh and Dr. Funke disagreed with his interpretation of the memo- 
randum on the Rehabilitation of Rights Ordinance. He stated quite 
categorically that the doctrine of a wniversitas rerum had nothing to 
do with the doctrine of specificatio. A further argument advanced 
by Dr. Nysingh and Dr. Funke was that specificatio was ‘‘an act” 
prohibited by the Wartime Legal Relations Ordinance and therefore 
void ipso jure, but Dr. Veegens would have none of this, saying that 
only an ‘‘act-in-the-law,’’ that is to say, an act which is a manifesta- 
tion of the will directly aimed at producing a legal effect, was pro- 
hibited by this section of the Ordinance. There was, unfortunately, 
practically no common ground between the experts on any of these 
topics, many of which involved legal concepts unfamiliar to an Eng- 
lish lawyer. In these circumstances, it seems to me appropriate to 
recall the words of Lord Greene in Rouyer Guillet & Co. v. Rouyer 
Guillet & Co. Lid., (1949) 1 All E.R. 244, when speaking of the 
construction of foreign statutes: ‘‘When you come to the statute 
law itself,’’ he said, ‘‘although it is right that prima facie what 
must be considered is the evidence of the experts and not the text 
of the law, when the experts differ as to its meaning an English 
court is entitled and, if it is to perform its function properly, is in- 
deed, bound, to apply its own mind, fortified by the opinion of the 
witnesses and giving what weight it thinks ought to be given to it, 
to the text itself and to examine it in order to make up its mind on the 
question of interpretation as between the two sets of witnesses.”’ 
Accordingly I now proceed to examine the text of Article 606 of 
the Civil Code and the relevant Articles of the Hague Regulations, in 
the light of the principle laid down by Lord Greene in that case. 
Article 606 begins with the pronoun ‘‘he’’ and therefore before a 
belligerent occupant can come within the scope of this Article, the 
word ‘‘he’’ must be construed so as to include not only a private per- 
son, but also an International Person, namely, a belligerent occupant. 
It is, to my mind, unlikely that the Netherlands Indies’ legislature, 
when they enacted this Article of the Civil Code in 1830, intended 
it to apply to a belligerent occupant who, normally, is quite inde- 
pendent of the laws and the courts of the occupied territory. Dr. 
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Nysingh apparently shared this view because he stated, in his some- 
what faltering English: ‘‘ Article 606 is not meant, does not apply, 
to cases like this when it came into existence during the occupation of 
this country.’’ But the other expert witnesses apparently did not ad- 
dress their minds specifically to this point. The further question 
to be considered is whether in any event the rest of Article 606 can be 
reconciled with the Hague Regulations, particularly Article 46, which 
states that private property must be respected, and Article 53 which 
prescribes the methods by which private property may be lawfully seized. 
If it cannot be reconciled, then all the experts agree that the Hague 
Regulations must prevail. It is clear that Article 606 postulates that 
the person acquiring title to property by specificatio is a person having 
no lawful title to the raw material from which the new thing is made. 
Therefore a belligerent occupant seeking to acquire title under Article 
606, must, ex hypothesi, have acquired the raw material unlawfully and 
this, in the case of a belligerent occupant, necessarily means incon- 
sistently with the Hague Regulations. Consequently a belligerent 
occupant cannot bring himself within both the Hague Regulations 
and the provisions of Article 606. The two are irreconcilable and 
since the Hague Regulations prevail, it follows a belligerent occu- 
pant cannot avail himself of Article 606. But if this construction is 
not correct, the matter is, in my view, at best left in doubt and there- 
fore a presumption arises in favour of English law, which, as I have 
already explained, preserves the title of the true owner if he can 
prove the identity of the original materials. Accordingly in my judg- 
ment the plea of spectficatio fails. 

The further question whether a British court would apply the 
Netherlands Indies’ law if it gave a title by specificatio to a bellig- 
erent occupant in circumstances such as occurred in this case, does not, 
therefore, arise, but if it were necessary to consider the point, I 
should be prepared to hold that it was contrary to public policy for 
a British court to recognize a foreign law which confers validity on 
illegal acts committed by a belligerent occupant in violation of the 
Hague Regulations. 

I would only add that it would indeed be strange, if after commit- 
ting a breach of the Hague Regulations, the belligerent occupant 
could invoke the municipal law of the hostile state, not only to avoid 
the consequences of his deliquency but also to give him a good title 
against the world. The conclusion I have reached avoids this ironical 
result and harmonizes with the maxim ‘‘Ex injuria jus non oritur”’ 
which, as Professor Lauterpacht has said, expresses a principle of 
particular importance in the international sphere where sanctions 
cannot easily be applied against wrongdoers. 

For these reasons I am of the opinion that the appeal should be 
allowed. The appellants should have the costs of the appeal and of 
the proceedings before the Board. [Other opinions omitted. ] 


NoTEs 


Statute of limitations not tolled by war in suit for compensation 
against United States—strict construction of waiver of governmental 
immunity—erhaustion of administrative remedies 


Philippine resident sued in Court of Claims for compensation for supplies 
furnished Philippine guerilla forces during Japanese occupation in World 
War II. The suit was filed more than six years after the last alleged req- 
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uisition. Claimant argued that the applicable six-year statute of limi- 
tations, 62 Stat. 976, 28 U.S.C. § 2501, was tolled by the war. It was also 
urged that denial of the claim by the Army Claims Service was a pre- 
requisite to suit in the Court of Claims. Both contentions were rejected. 
Soriano v. United States, 352 U. 8S. 270 (U. S. Sup. Ct., Jan. 14, 1957, 
Clark, J.). Douglas, Black and Frankfurter, JJ., dissented on the 
ground the claim did not accrue until the Army Claims Service denied 
payment. See also Compania Maritima v. United States, 145 F. Supp 
935 (Ct. Cls., Nov. 7, 1956, Laramore, J.), where the same statute of limi- 
tations was held not to be suspended during the war on the ground that 
such an implied exception only applied between enemies. 


Applicability of Labor-Management Relations Act to dispute between 
foreign ship and foreign crew in U. 8. port 


In Benz v. Compania Naviera Hidalgo, S. A., 353 U. 8. 138 (U.S. Sup 
Ct., April 8, 1957, Clark, J.), it was held that the Labor-Management Re 
lations Act of 1947, 29 U.S.C.A. § 141 et seq., did not apply to a labor 
dispute between a foreign ship and a foreign crew in U. S. territorial waters 
in the absence of a clear Congressional assertion of intention to exercise 
its admitted power to make the Act applicable. Douglas, J., dissented 


Aliens—deportation—Filipino resident in the United States since 
1930 is deportable ‘‘alien’’ under Act of February 18, 1931 


In Rabang v. Boyd, 353 U. S. 427 (U. S. Supreme Court, May 27, 
1957, Brennan, J.), the Supreme Court held that a Filipino, who was born 
in the Philippines in 1910, and entered the United States in 1930 and 
has since resided here, and who was convicted of a narcotics violation in 
1951, became an ‘‘alien’’ within the Act of February 18, 1931, by virtue 
of the proclamation of Philippine independence on July 4, 1946, and the 
effect of Section 14 of the Philippine Independence Act of 1934,' and 
hence was deportable. Douglas, J., dissented. 


Deportation for offenses not deportable at time committed—retrospec- 
tive legislation 
In companion cases, the Supreme Court held that aliens, who, under 
previous Immigration Acts, had acquired a non-deportable status, never- 
theless lost that status by specific provisions of the Immigration and Na- 
tionality Act of 1952* despite the saving clause* in that Act, and that 
Congress could retrospectively make conduct deportable which was not s0 
at the time the conduct occurred. Lehmann vy. U. S. ex rel. Carlson; 
Mulcahey v. Catalanotte, 353 U.S. 685, 692 (U. S. Sup. Ct., June 3, 1957, 
Whittaker, J. Black and Douglas, JJ., dissented). 
148 Stat. 464 


28 U.S.C.A. §§ 1101 et seq. 
3§ 405 (a). 
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Admiralty—limitation of liability—power of court to adjudicate all 
claims arising out of disaster—availability of proceedings where 
claims less than limitation fund 


The United States, as owner of the Haiti Victory, filed a limitation pro- 
ceeding under the Limited Liability Act! in a U. S. District Court. The 
British Transport Commission, owner of the Duke of York, which had col- 
lided with the Haiti Victory in the North Sea, filed a claim and an answer 
denying fault. Other claimants and the United States filed cross-claims 
against the Duke of York. The District Court dismissed all of the cross- 
claims. The decision of the District Court was reversed by the Court of 
Appeals for the Fourth Circuit and the reversal was upheld by the Su- 
preme Court. The Supreme Court held that an admiralty court had 
power, in a limitation proceeding involving a collision, in which parties 
cross-claimed against each other as well as with respect to third parties’ 
claims, to adjudicate all demands arising out of the same disaster. Brit- 
ish Transport Commission v. U. S., 354 U. S. 129 (U. S. Supreme Court, 
June 10, 1957, Clark, J. Brennan, Frankfurter, and Harlan, JJ., dis- 
sented). 

Note: In Lake Tankers Corp. v. Henn, 354 U. S. 147 (U. S. Supreme 
Court, June 10, 1957, Clark, J.), claims filed in the limitation proceeding 
were less in value than the statutory fund. The Supreme Court held that 
the principal claimant could proceed under these circumstances with a 
State court action (Harlan, Frankfurter, and Burton, J.J., dissented). 


Conflict of laws—New York statute authorizing support for former 
wife after valid ex parte divorce in Nevada not violative of Full 
Faith and Credit 


Husband and wife were divorced in Nevada in 1953 in an ex parte pro- 
ceeding instituted by husband. The final decree released the parties 
‘‘from the bonds of matrimony and all the duties and obligations there- 
of....’’ Subsequently, the former wife sought separation and alimony 
in a New York action, in which the former husband’s assets in New York 
Were sequestered but no personal service was obtained. The husband 
claimed the Nevada decree, under the full faith and credit clause, ended 
any duty of support. The New York courts found the Nevada divorce 
valid as to status but upheld a support order on the basis of a New York 
statute providing for such orders subsequent to a valid divorce. This 
application of the statute was upheld by the U. S. Supreme Court as 
against the full faith and credit contention. The Court held that the Ne- 
vada decree as to support was void for lack of personal service on the wife. 
Vanderbilt vy. Vanderbilt, 354 U. S. 416 (U. S. Supreme Court, June 24, 
1957, Black, J. Harlan and Frankfurter, J.J., dissented). 


+46 U.S.C. §§ 183-186. 
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Discovery—Swiss law against production of records—dismissal of 
action for failure to produce records 


Action to recover assets seized as alleged enemy property. Plaintiffs 
had been ordered to produce records of Swiss banking house. Swiss 
Government approved plan for neutral investigator to inspect records 
for relevancy and to secure production of relevant records by letters 
rogatory. This was held to be insufficient compliance with discovery order 
and the complaint was dismissed with prejudice after seven years of liti- 
gation. This dismissal for failure to comply with U. 8S. rules and pro- 
cedures for discovery was upheld by the Court of Appeals of the District 
of Columbia as not fundamentally unfair or arbitary. Societe Interna- 
tionale, etc. v. Brownell, 243 F. 2d 254 (Ct. A., Dist. Col., April 11, 1957, 
rehearing denied, In Banc, May 10, 1957, Per Curiam). 


Passports—requirement of non-Communist affidavit not violative of 
constitutional rights of applicant 


The requirement of a non-Communist affidavit before receiving a passport 
was upheld on the ground that the interests of national security outweigh 
the inroads on the rights of the individual. Briehl v. Dulles (Ct. A. Dist 
Col., June 27, 1957, In Banc, opinions by Prettyman, J., and Washington, 
J.; Edgerton, Ct. J., and Bazelon and Foley, JJ., dissented). 


Jurisdiction—use of trademark in foreign country—trade name and 
unfair competition—Lanham Act— power to enjoin acts abroad 


Action to enjoin further alleged infringement and unfair competition 
in plaintiff’s trademark and trade name. Defendants were charged with 
deliberately counterfeiting plaintiff’s label and trademark on various 
eanned foods and sauces which plaintiff sold in the United States and 
Mexico. Defendants were a California corporation, and an American 
and a Mexican citizen, both resident in the district. Defendants were 
further charged with obtaining materials for said counterfeiting within the 
United States and transporting them to Mexico for packing there under 
purported authority of a Mexican trademark and there selling the simu- 
lated goods to the plaintiff’s detriment. Plaintiff’s action to cancel de- 
fendant’s Mexican mark was still pending in Mexico. On plaintiff’s motion 
for preliminary injunction pending trial and defendant’s motion to dis- 
miss for lack of jurisdiction or for failure to state a claim, a preliminary 
injunction was granted, and the motion to dismiss was denied. Ramirez 
& Feraud Chili Co. v. Las Palmas Food Company, 146 F. Supp. 594 (U: 
S. Dist. Ct. S.D. Calif. Central Div., Nov. 8, 1956, Mathes, D.J.). 


Right of alien to sue—reciprocity with Latvia 


Plaintiffs, citizens of the Republic of Latvia and resident in the U. S. 
sued to recover interest on a tax refund. The United States moved to dis- 
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miss on the ground that U. S. citizens could not sue in Latvian courts 
within the requirements of 28 U.S.C. § 2502. Plaintiffs relied on the 
treaty of 1928? between the U. S. and the Republic of Latvia, providing 
for mutual access to courts. The motion to dismiss was denied without 
prejudice on the ground that whether reciprocity existed presented an is- 
sue of fact. Zalcmanis v. U. S8., 149 F. Supp. 169 (Ct. Cls., March 6, 1957, 
Laramore, J.). 


Aviation—Warsaw Convention—limitation on damages does not con- 
travene Constitutional right to jury trial 


The limitation of damages in the Warsaw Convention*® was upheld 
against attack on the ground it violated the guarantee of a jury trial 
in the Federal Constitution. The assessment of damages was said not to be 
an exclusive function of a jury and the change in the burden of proof 
was regarded as a reasonable quid pro quo. Pierre v. Eastern Air Lines, 
Inc., 152 F. Supp. 486 (U.S. Dist. Ct., N.J., June 27, 1957, Meaney, D.J.). 


Capacity to sue 


Action by the President of the National Hungarian Government in exile 
to recover funds deposited in Swiss bank and delivered by it to the suc- 
eessor government was sustained as an individual suit by beneficiaries of 
the fund for breach of contract, although it was held that the President had 
no capacity to sue as such in view of U.S. recognition of the successor gov- 
ernment. Varga v. Credit Suisse, 162 N. Y. S. 2d 80 (Sup. Ct., Spee. Term, 
N.Y. City, Part III, April 22, 1957, Gold, J.). An earlier phase of the 
litigation was noted in 51 A.J.I.L. 432 (1957). 


AMERICAN Cases ON ENEMY PROPERTY AND 
TRADING WITH THE ENEMY 


Societe Internationale pour Participations Industrielles et Commer- 
ciales S.A. v. Brownell, 243 F.2d 254 (D.C. Cir., April 11, 1957), power of 
Attorney General to investigate books and records of a Swiss Banking 
House, noted supra, p. 818; Brownell v. Nakashima, 243 F.2d 787 (9th 
Cir, April 5, 1957), effect of tolling provision of statute; Brownell v. 
Oehmichen, 243 F.2d 637 (D.C. Cir., Feb. 28, 1957), factor of conditions 
in an internment camp; De Wagenknecht v. Stinnes, 243 F.2d 413 (D.C. 
Cir, April 18, 1957); International Silk Guild Inc. v. Brownell, 150 F. 
Supp. 545 (D.D.C., March 29, 1957) ; Brownell v. Leutz, 149 F.Supp. 98 
(D.N.D., March 12, 1957), rights and interests acquired by Attorney Gen- 
eral under vesting order; Kober v. Brownell, 149 F.Supp. 510 (N.D.Calif. 
Feb. 21, 1957), use of word ‘fenemy’’ under the Act. 


145 Stat. 2641. 
*U. 8. Treaty Series, No. 876. 
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AMERICAN CASES ON NATIONALITY 


Citizenship. Application of Reitmann, 148 F.Supp. 556 (N.D.Calif., 
Sept. 18, 1956), effect of relief from military service; Capetan v. Brownell, 
148 F.Supp. 519 (E.D. N.Y., Feb. 1, 1957). 

Deportation. U.S. vy Witkovich, 353 U. S. 194 (April 29, 1957), willful 
failure to give information to the Immigration Service where deportation 
order is outstanding; Leng May Ma v. Barber, 241 F.2d 85 (9th Cir., Feb. 
5, 1957), status of alien after his application for admission to the U.S. has 
been denied; Da Cruz v. Holland, 241 F.2d 118 (3rd Cir., Feb. 12, 1957), 
failure to maintain non-immigrant visitors status; interpretation of ‘‘say- 
ing clause’’ of the Immigration Act; Ferrerira v. Shaughnessy, 241 F.2d 
617 (2nd Cir., Feb. 13, 1957), Foradis v. Brownell, 242 F.2d 218 (D.C.Cir, 
Jan. 17, 1957) ; Sigurdson v. Del Guercio, 241 F. 2d 480 (9th Cir., Nov. 12, 
1956), jurisdiction of the court to review administrative action under the 
A.P.A.; Anderson v. Holton, 242 F.2d 596 (7th Cir., April 4, 1957), judicial 
review of statutory ineligibility for relief ; Yee Si v. Boyd, 243 F.2d 203 (9th 
Cir., April 10, 1957), application of 1880 treaty between China and US; 
Diego v. Holland, 243 F.2d 572 (3rd Cir., April 26, 1957), alien obtaining 
unauthorized gainful employment ; Armodoros v. Robinson, 241 F.2d 713 (7th 
Cir., Feb. 28, 1957) ; Herrera-Roca v. Barber, 150 F.Supp. 492 (N.D.Calif. 
April 12, 1957), concealment of marriage to an American citizen; Anselmo 
v.Hardin, 150 F. Supp. 293 (D.N.J., March 7, 1957), illegal entry ; Sevitt 
v. Del Guercio, 150 F. Supp. 56 (S.D. Calif., March 27, 1957), discretion of 
board in suspension of deportation; Alezander v. Butterfield, 150 F.Supp. 
75 (E.D.Mich., March 28, 1957), membership in Communist Party; Frank 
v. Brownell, 149 F.Supp. 928 (D.D.C., April 4, 1957), effect of failure to 
move for dismissal for lack of venue; Carlisle v. Brownell, 149 F.Supp 
855 (D.D.C., Jan. 31, 1957), request by alien for prior records; Tsatsaronis 
v. Holland, 149 F.Supp. 309 (E.D. Pa., Feb. 12, 1957), judicial review of 
Attorney General’s refusal to suspend deportation; Moutsos v. Shaugh- 
nessy, 149 F.Supp. 116 (S.D.N.Y., Feb. 19, 1957), discretion of Attorney 
General in permitting voluntary departure by non-immigrant seaman; 
Tsatsaronis v. Shaughnessy, 149 F.Supp. 92 (S.D.N.Y., Dee. 27, 1956), 
effect of non-joinder of Attorney General as party to an application for 
review ; Earle v. U.S., 148 F.Supp. 822 (E.D.N.Y., Feb. 14, 1957), recovery 
of proceeds of departure bond; Tsiang Hsi Tseng v. Del Guercio, 148 F 
Supp. 803 (S.D.Calif., Feb. 20, 1957), discretion of Attorney General to 
suspend deportation; In re Cartellone, 148 F.Supp. 676 (N.D.Ohio, Feb 
5, 1957), effect of re-entry to U.S. from Canada without a visa after a stay 
of one and one-half hours; Valerio v. Mulle, 148 F. Supp. 546 (E.D.Pa. 
Oct. 22, 1956), effect of a defect in the original arrest of an alien. 

Naturalization. Velasquez v. U.S.,241 F.2d 126 (2nd Cir., Feb. 11, 1957), 
effect of application for relief from military service; Lopez v. U.S., 24 
F.2d. 170 (9th Cir., April 24, 1957), sufficiency of less than ninety day 
service in the army for naturalization; Petition of Yee Wing Toon, 148 
F.Supp. 657 (S.D.N.Y., Feb 14, 1957), sending money to China to aid 
mother not a crime involving moral turpitude. 
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Denaturalization. U.S. v. Matles, 150 F.Supp. 85 (E.D.N.Y., March 26, 
1957), false statements in relation to membership in Communist Party; 
effect of failure to file an affidavit of good cause: U.S. v. Lucchese, 149 F. 
Supp. 952 (E.D.N.Y., July 3, 1956) ; U.S. v. Kiros, 149 F.Supp. 730 (E.D. 
Mich., Dee. 31, 1956) ; U.S. v. Davis, 149 F.Supp. 249 (E.D.Mich., Feb. 5, 
1957). 

Entry. Forbes v. Brownell, 149 F.Supp 848 (D.D.C., Jan. 31, 1957), 
conviction for bigamy in Canada does not bar admission to U.S. 

Refugee Relief Act. Lukman v. Holland, 149 F.Supp. 312 (E.D.Pa., 
Feb. 19, 1957). 

Miscellaneous. The Peninsular and Occidental Steamship Co. v. US. 
242 F.2d 639 (5th Cir., April 3, 1957), liability of ship for bringing aliens 
not then in possession of valid visas to U.S., even though subsequently 
visas were granted by administrative action. 


Tue Court oF JUSTICE OF THE EvROPEAN COAL AND STEEL 
CommunItTy: 1954-1957* 


In the three years of its existence, the Court of Justice of the European 
Coal and Steel Community has already had an opportunity to exercise 
its réle as guardian of the ‘‘rule of law’’! of the new Community. The 
bulk of the judgments arose from complaints by the member states and 
by associations of coal and steel producers against actions taken by the 
High Authority, the principal executive arm of the Community. Some 
of these complaints led to a searching inquiry by the Court into the scope 
and nature of the powers conferred upon the High Authority by the treaty 
establishing the Community. The Court also reviewed several personnel 
actions by the Community organs at the request of the individual employees 
of these organs. 

The first four judgments rendered by the Court (Cases 1-54, 2-54, 3-54, 
4-54) involved the obligation imposed by the treaty upon the producers 
of coal and steel in the Community to publish their selling prices so as to 
reduce the chances of price discrimination and to facilitate price align- 
ment by competitors.2 In the exercise of its authority to determine the 

* Prepared by Professor Eric Stein, University of Michigan Law School. 

1 Art. 31 of the Treaty Constituting the European Coal and Steel Community. The 
treaty was signed on April 18, 1951, on behalf of Belgium, France, the German 
Federal Republic, Italy, Luxembourg, and The Netherlands, and became effective on 
July 25, 1952. An English translation has been published by the High Authority. 
An English translation, without the Convention containing the Transitional Provisions, 
Annexes, and Protocols, can also be found in 46 A. J. I. L. Supp. 107 (1952). 

* Judgment of the Court in Case No. 1-54: the Government of the French Republic 
v. the High Authority, Official Gazette of the European Coal and Steel Community (here- 
inafter referred to as Official Gazette), 4th Year, No. 1 (Jan. 11, 1955), p. 8; Judg- 
ment of the Court in Case No. 2-54: the Government of the Italian Republic v. the 
High Authority, id. at p. 23; Judgment of the Court in Case No. 3-54: the ‘‘ Associ- 
azione Industrie Siderurgiche Italiane’’ (Assider) v. the High Authority, Official 
Gazette, 4th Year, No. 5 (March 1, 1955), p. 90; Judgment of the Court in Case No. 
4-54: the Association ‘‘Industrie Siderurgiche Associate’’ (I.S.A.) v. the High 
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‘*extent’’ and the ‘‘form’’ of this obligatory publication, the High Author- 
ity authorized the steel producers to deviate from the published prices up to 
2.5% upward or downward. This action apparently was designed to make 
the market more ‘‘flexible’’ and to stimulate competition. The High 
Authority also ruled that a deviation from published prices was not illegal 
where the seller was able to show that he had applied the same price to all 
‘‘ecomparable transactions’’ or that the particular transaction was ‘‘unique.”’ 
Upon complaint by the French and the Italian Governments,’ the Court 
annulled as contrary to the treaty that part of the decision of the High 
Authority which allowed the 2.5% deviation from the published prices 
The Court listed the three purposes of the requirement of publication: 


(1) [to] prevent as much as possible the prohibited practices; 


(2) [to] give to the buyers the opportunity to acquaint themselves 
with the exact prices, and also to participate in the control of 
discriminations ; 

(3) [to] give the enterprise [s] the opportunity to know exactly the 
prices of competitors in order to give them the possibility to align 
their prices.* 

From these purposes and on the basis of an analysis of the treaty pro- 
visions the Court concluded : 


Since the Treaty imperatively prescribes, for the above-mentioned 
reasons, the previous publication of the exact prices, it follows that 
the competence granted to the High Authority to establish the extent 
and the form of the publication does not empower it to impair the 
principle of the compulsory publication of the exact prices. ’ 


the system of previous publication of exact prices constitutes 
the imperative principle prescribed by paragraph 2 of Article 60. It 
follows that this principle can not be eluded, not even for the benefit 
of a system better adapted to the objectives in view. It is not the task 
of the Court to give its opinion about the opportuneness of the system 
imposed by the Treaty nor to suggest a revision of the Treaty, but 
according to Article 31, the Court is bound to ensure the rule of Law 
in interpretation and application of the Treaty. ba 


The Court has been especially preoccupied by the principle of free 
price-formation. It can not, however, justify another Decision. The 
Treaty starts from the idea that the free price-formation is guaranteed 
by the freedom given the enterprises to fix their prices themselves 
and to publish new price-lists when they want to modify them. Ii 


Authority, id. at p. 94. For comment see Stein, ‘‘The European Coal and Steel Com 
munity: The Beginning of its Judicial Process,’’ 55 Col. L. R. 985 (1955); Boulois, 


‘*Cour de Justice de la Communauté Européenne du Charbon et de 1’Acier,’’ AD 


nuaire Frangais de Droit International (1955), p. 312; Daig, ‘‘ Die vier ersten Urteile der 
Europiischen Gemeinschaft fiir Kohle und Stahl,’’ 10 Juristenzeitung 361 (1955); 
Jerusalem, ‘‘Die ersten Urteile des Gerichtshofes der Montanunion,’’ 8 Neue Jur 
istische Wochenschrift 370 (1955). 

8 Official Gazette, 4th Year, No. 1 (Jan. 11, 1955), pp. 8, 23. 

+Ibid., pp. 15-16. 

5 Ibid., p. 18. 

6 Ibid., p. 20. 
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the economic situation changes, the producers are forced to adapt 
their price-lists, and it is in this way that ‘‘the market makes the 
price.’’ But, although the Treaty starts from the idea of a free price- 
formation, it should not be forgotten that the Treaty forbids ail dis- 
eriminations and that it provides for the right of alignment. For 
these reasons the Treaty has established the principle of the compulsory 
and previous publication of the price-lists and conditions of sale. The 
Court has to abstain from giving its opinion about the opportuneness 
of this system, it can only ascertain that it has been prescribed by the 
Treaty which—rightly or wrongly—does not contain a text which per- 
mits a certain flexibility of the price-lists in the case of minor or 
passing fluctuations.” 


The Court rejected, however, the plaintiff’s allegation of détournement 
de pouvoir (abuse of power) as a ground for annulment: ‘‘ Even if among 
the motives which do justify the action of the High Authority, there had 
been an unjustified one’’ (namely, the desire on the part of the High 
Authority to avoid having to punish producers guilty of deviating slightly 
from their published prices), ‘‘the Decisions would not, because of that, 
be vitiated by détournement de pouvoir, inasmuch as they do not infringe 
upon the essential objective which is the prohibition of the unfair com- 
petitive practices and discriminations.’’ ® 

It is of interest to note that in seeking to delineate the powers possessed 
by the High Authority under the treaty, the Court relied heavily upon the 
introductory articles of the treaty setting forth the objectives of the 
Community in the broadest general terms: 


The Articles 2, 3 and 4 of the Treaty . . . constitute fundamental 
dispositions establishing the common market and the common objectives 
of the community. . . . When giving the High Authority competence 
to define prohibited practices the Treaty compels it to take into ac- 
count all the objectives prescribed by the Articles 2, 3 and 4... .° 

Two Italian associations of steel enterprises contested the same decisions 
of the High Authority in Cases 3-54 and 4-54 with the same result.?° 

In Case 5-55" the Court was asked by an association of Italian steel 
enterprises to interpret its above-mentioned judgment in Case 2—54 brought 
by the Italian Government against the High Authority. The Court stated: 


In an Interpretation-Judgment the Court can only determine the 
meaning and the scope of a former Judgment; the Court cannot rule 
on problems which have not been settled by that Judgment. Parties 
cannot, by way of interpretation, ask for a new decision in new 
disputes. 

However, as both parties in question have explicitly declared that 
they wish an interpretation of the passage of the Judgment to which 
they give contradictory meanings, the Court is of the opinion that it 


"Ibid., pp. 20-21. 8 Ibid., p. 22. 

*Ibid., p. 15. 

10 Official Gazette, 4th Year, No. 5 (March 1, 1955), pp. 90 and 94, respectively. 

11 Judgment of the Court in Case No. 5-55: ‘‘Associazione Industrie Siderurgiche 
Italiane’? (Assider) v. High Authority, Official Gazette, 4th Year, No. 17 (July 23, 
1955), p. 270. 
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is advisable to re-state in the purview below the scope of its Judgment 

2-54.}? 

After examining the scope of the judgment in question, the Court 
ruled that the issue raised by the request for interpretation had not been 
determined in the earlier judgment and cannot therefore be adjudicated 
in the form of an ‘‘Interpretation Judgment.’’ 

In Case 6-54'* the Court rejected an appeal by the Kingdom of The 
Netherlands for annulment of a decision of the High Authority fixing 
maximum prices for coal produced in the Ruhr Basin and in the Basin 
Nord and Pas-de-Calais. Under the treaty the High Authority is author- 
ized to ‘‘fix for one or more products subject to its jurisdiction (a) 
maximum prices within the Common Market, if it finds that such decision 
is necessary to attain the objectives’’’* of the Community, particularly 
**the lowest possible prices.’’’® The Court held that this provision was 
not intended to preclude price-fixing by the High Authority in only a part 
of the Common Market such as in the instant case and that the treaty 
conditions for the exercise of this power had been fulfilled. The Court 
agreed with the plaintiff that the coal-selling organizations in the two 
Basins may constitute monopolistic concentrations and agreements pro- 
hibited by the treaty and subject to direct remedial measures by the Author- 
ity; however, the Court noted that in accordance with its powers under 
the treaty the High Authority had provisionally authorized the continued 
existence of these organizations. The fact that direct measures against 
these organizations may eventually be justified did not preclude the Author- 
ity from exercising its right to set maximum prices. The Court pointed 
to the finding by the Authority that these organizations, because of their 
dominant position in the two Basins, would have fixed the prices regard- 
less of the prevailing market conditions and not necessarily on lowest pos- 
sible levels; this, according to the view taken by the Authority, made the 
fixing of maximum prices necessary : 

The Court cannot examine the evaluation of the situation, based on 
economie facts and circumstances which led to the Decisions, unless the 
High Authority is alleged to have committed a ‘‘détournement de 
pouvoir’’ or to have obviously ignored the provisions of the Treaty. A 
study of the market situation which would include an evaluation 0! 
structural and conjunctural elements, would inevitably lead to such 
an examination.’® 

The allegation of ‘‘obviously ignoring the provisions of the Treaty’’ was 
put forward in the complaint in order to enable the Court to inquire into 
the market situation existing at the relevant time. The Court, however, 
without discussing at length the market situation, disposed of the allega- 
tion, saying that in view of the general objectives laid down for the 
Community institutions in Article 3 of the treaty, it did not follow ‘‘prima 

12 Tbid., at p. 279. 

13 Official Gazette, 4th Year, No. 7 (March 28, 1955), p. 119. 

14 Art. 61(a) of the treaty. 

15 Art. 3(c) of the treaty. 

16 Official Gazette (note 13 supra), p. 131. 
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facie from the level of the prices fixed by the High Authority that the 
given Decisions were not necessary. Under this Article the High Authority 
has to make sure that certain economic circumstances are realized, and this 
ean justify preventive action by the High Authority. ...’’'7 The Court 
also rejected the allegation of détournement de pouvoir. 

Joint Cases 7-54 and 9-54'* concerned the validity under the treaty 
(a) of a compensation scheme enacted by the Luxembourg Government 
by which industrial coal consumed in Luxembourg was assessed for the 
purpose of subsidizing household coal producers, and (b) of a monopoly 
on import of coal set up by the Luxembourg Government. The plaintiff— 
an association of steel producers in Luxembourg—first asked the High 
Authority to declare these arrangements (enacted by plaintiff’s own 
government) as contrary to the treaty. After the High Authority had 
failed to act on this request within the time specified in the treaty, the 
plaintiff appealed to the Court against the ‘‘implied negative decision’’ 
of the Authority.’"* The Luxembourg Government was allowed by the 
Court to intervene in the proceeding. While the proceeding was in prog- 
ress the Authority declared the import monopoly scheme inconsistent 
with the treaty, making it unnecessary for the Court to rule on one of the 
two counts in the plaintiff’s complaint. With reference to the compensa- 
tion scheme, however, the Court held that the levy imposed on industrial 
coal in support of household coal consumption was not a ‘‘special charge’’ 
incompatible with the Common Market under Article 4(c) of the treaty, 
since it applied equally to all consumers in ‘‘comparable situations’’ in 
Luxembourg and affected all the producers of the Community who sold in 
Luxembourg; nor did it constitute a discriminatory measure within Article 
4(b) of the treaty. The Court stated in this connection: 

There is no provision in the Treaty that provides for the equaliza- 
tion of the charges imposed by the member States in the fields falling 
under their respective jurisdiction ; 

On the contrary, Article 26 proves that the Treaty has not deprived 
the member States of their responsibility for the general economic 
policy as it instructs the Council ‘‘to harmonize the action of the 
High Authority and that of the governments which are responsible 
for the general economic policy of their countries’’ 

It follows from Article 67 that any action by a member State 
which might have appreciable repercussions on the conditions of com- 
petition in the coal and steel industries falling under the jurisdiction 
of the Community, is not necessarily abolished and prohibited by the 
Treaty and therefore does not necessarily constitute a measure or 
practice which establishes a discrimination prohibited by Article 4 b 
of the Treaty; indeed Article 67 authorizes the High Authority to 

Tbid., p. 132. 

'8 Judgment in Joint Cases 7-54 and 9-54: Groupement des Industries Sidérurgiques 


Luxembourgeoises v. the High Authority, Official Gazette, 5th Year, No. 16 (July 10, 
1956), p. 190. 

'®Under Art. 35 of the treaty, a party may appeal to the Court against the High 
Authority’s inaction as an ‘*implied negative decision’’ 
made upon the High Authority to take action. 


provided due demand was 
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compensate, through the grant of an aid, and therefore to tolerate 
and practically to authorize under certain conditions the harmful] 
effects of these repercussions on competition. 

Furthermore, Article 67, which is very carefully worded, provides 
only for an intervention of the High Authority with regard to actions 
by member States which have ‘‘appreciable’’ repercussions on the 
conditions of competition in the coal and steel industries or which are 
liable to give rise to a ‘“‘serious disequilibrium’’ by ‘‘substantially”’ 
increasing differences in the costs of production otherwise than through 
variations of productivity. as 

The persistence of differences in the conditions of competition is 
the necessary and inevitable consequence of the incomplete nature of 
the integration realized by the Treaty, and it does not imply a dis- 
crimination prohibited by the Treaty. 

Pointing to the finding of the High Authority that the compensation 
scheme could not affect competition in the sale of coal or steel products 
because of its small repercussion upon the price of the steel produced in 
Luxembourg, the Court said: 


The most the High Authority could have done, had it deemed that 
the action of the Luxembourg Government produced harmful effects 
for coal and steel enterprises falling under the jurisdiction of said 
Government, was to authorize this Government to grant an appro- 
priate aid to those industries. .. .** 


Finally, the Court held, the levy was not inconsistent with the decisions 
of the High Authority fixing maximum prices as these bound the producers 
while the levy was applied at the distribution or consumption level. On 
these grounds the Court rejected the complaint. 

Another plaintiff, the Association des Utilisatevrs de Charbon du Grand- 
Duché de Luxembourg, complained against the same ‘‘implied negativ 
decision’’ of the High Authority in Joint Cases 8-54 and 10-54.*° In 
these cases, the Court rejected the complaint on the ground that the plain- 
tiff, an association of consumers, had no standing before the Court under 
the treaty which admits only associations of producers as parties before 
the Court. 

Case 8-55 between the Fédération Charbonniére de Belgique and the 
High Authority,** heard jointly with Case 9-55,*5 dealt with the applica- 
tion of the ‘‘Convention Containing Transitional Provisions’’ ** concern- 
ing the gradual adaptation of the production to the Common Market 
conditions. Under this convention Belgian and Italian coal producers e2- 


20 Official Gazette (note 18 supra), p. 213. 

21 Ibid., p. 214. 22 Ibid. 

23 Judgment of the Court in Joint Cases 8-54 and 10-54: The Association des Utili 
sateurs de Charbon du Grand-Duché de Luxembourg v. the High Authority, Official 
Gazette, 5th Year, No. 16 (July 10, 1956), p. 219. 

24 Journal Officiel de la Communauté Européenne du Charbon et de 1’Acier, Sept 
24, 1956 and Jan. 23, 1957, p. 25. 

25 Arrét de la Cour dans 1’affaire No. 9-55 entre la Société des Charbonnages & 
Beeringen (et al.) et la Haute Autorité, Journal Officiel, Jan. 23, 1957, p. 39. 

26 Note 1 supra. 
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joy special protection during the transitional period because of the many 
‘‘marginal mines’’ in Belgium and Italy. The purpose of this protection 
is to render these mines competitive within the Community by the end 
of the transitional period (February 10, 1958). Belgian producers re- 
ceived assistance from a compensation fund financed through levies upon 
the coal production in member countries whose mining costs were below the 
Community average. 

The complainants in the two cases under consideration contested (a) 
a decision by the High Authority modifying the selling prices of Belgian 
coal; and (b) the decisions of the Authority authorizing the withdrawal 
or reduction of compensation payments paid from the compensation fund 
to certain Belgian enterprises. The Court upheld the right of the High 
Authority under the above-mentioned convention to fix the Belgian selling 
prices for the purpose of reducing the price levels, provided that the 
prices so fixed bear a proper relationship to the cost of production of 
Belgian coal expected to be prevailing at the end of the transitional 
period, and provided also that they approach as closely as possible the 
Common Market prices. The complainants alleged détournement de pou- 
voir, one of the two grounds which permit the Court to review the economic 
evaluations of the High Authority. In the course of such review the Court 
inquired into the relationship of cost of production and price, into the 
propriety of the ‘‘base year’’ (year of reference) chosen by the High Au- 
thority, and into the justification of the categories of products selected by 
the Authority. The Court found no evidence that prices were set arbi- 
trarily or that their alignment with the prices of Ruhr coal (the lowest in 
the Community) was improper in view of the ‘‘price leadership’’ of Ruhr 
coal within the Community. No abuse of power or error in economic judg- 
ment was found. Even if the Authority in fixing the prices had sought to 
achieve other objectives in addition to that of lowering the price level, such 
as structural change in the Belgian production,” as alleged by the plaintiff, 
this would not constitute détournement de pouvoir ‘‘. . . because it [the 
High Authority] would have envisioned the effects which would have been 
inevitably and under all circumstances the consequences of the lawful 
purpose of its action.’’ *8 

The Court also upheld the decisions by the High Authority relative to 
the withdrawal of compensation payments from individual Belgian pro- 
ducers, since these payments were subsidies rather than ‘‘guaranteed in- 
come’’ and could therefore be reduced or withdrawn when they had accom- 
plished their purpose of helping the integration of Belgian coal into the 
Common Market or when an individual enterprise failed to co-operate ade- 
quately ‘‘in the work of reorganization and re-equipment.’’*® In the ab- 
sence of evidence of arbitrary action or discrimination, the Court held, the 


7 Ie, by withdrawing compensation payments from certain ‘‘marginal mines,’’ 
thus rendering them unable to compete, for instance, with the Ruhr coal mines, and 
forcing them to shut down. 

*8 Author’s translation from Journal Officiel, Jan. 23, 1957, p. 32. 

** Journal Officiel, Jan. 23, 1957, p. 37. 
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High Authority did not violate the convention or the treaty by giving the 
Belgian Government authority to withdraw or reduce these payments. 

At the opening of the Common Market there existed a single sales outlet 
for the all-important Ruhr coal. Case 2-56 *° was a by-product of a reor- 
ganization scheme designed to limit the sales monopoly in the Ruhr and 
establish three independent sales agencies in place of the single one. The 
agreements worked out to this effect by the Ruhr industry required ap- 
proval by the High Authority. Without such approval they would be 
contrary to Article 65 of the treaty which prohibits agreements among 
enterprises tending to restrict or distort the normal operation of competi- 
tion and particularly to allocate markets, products and consumers. The 
High Authority may approve such agreements if it is satisfied that they 
are essential for an improvement in the production or distribution, and 
are not unnecessarily restrictive and monopolistic. The High Authority 
gave the necessary approval with the exception of a single clause concern- 
ing one of the qualifications which a coal dealer would have to meet to 
achieve the status of a wholesaler. The plaintiffs in the instant case— 
nineteen Ruhr coal producers who had entered into the agreement forming 
one of the three sales agencies (the ‘‘Geitling’’), and this sales agency in 
its own right—appealed to the Court, charging that the High Authority 
had violated the treaty by excluding the qualification clause from its ap- 
proval of the ‘‘Geitling’’ agreement. Under the contested clause a dealer, 
in order to qualify as wholesaler, would have to sell 12,500 tons of Ruhr coal 
bought from one of the three sales agencies (in addition to the same 
amount of coal bought exclusively from ‘‘Geitling’’). In holding that the 
agreement was one requiring High Authority approval the Court sustained 
the exclusion of this qualification clause from the approval. Since iden- 
tical clauses were proposed for inclusion also in the agreements establish- 
ing the other two agencies, the Court concluded that by approving the 
clauses the Authority would have ‘‘practically approved a sort of cartel of 
all coal producers in the Ruhr basin’’; ** this would have defeated the ob- 
jective of setting up three independent sales agencies with policies of their 
own. 

The plaintiffs’ main contention was that the High Authority had based 
its decision on Article 4(b) of the treaty (which prohibits discriminatory 
practices) rather than determining the case solely on the strength of Ar- 
ticle 65, which permits authorization of the agreement if it is designed to 
ameliorate distribution and is not unnecessarily and excessively restrictive 
The Court felt, however, that the contested clause was more restrictive than 
was necessary to achieve the lawful purpose of the agreement under Ar- 
ticle 65; that article, moreover, in no way superseded the provisions of 
Article 4 so that in considering the authorization under Article 65 the Au- 
thority had to bear in mind the injunction in Article 4(b) against measures 


80 Arrét de la Cour dans 1’affaire No. 2-56 entre les sociétés miniéres du_bassit 
de la Ruhr groupées au sein du Comptoir de vente du Charbon de la Ruhr ‘‘Geitling,”’ 
et al., et la Haute Autorité, Journal Officiel, April 16, 1957, p. 166. 

81 [bid., p. 179. 
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discriminating against producers, buyers and consumers. The clause was 
discriminatory both with respect to producers (in that it would favor Ruhr 
producers over other producers in the Community) and with respect to 
buyers (in this case the dealers, who would suffer discrimination if they 
should fail to buy 12,500 tons from the Ruhr sales agencies). On these 
grounds the Court rejected the complaint. 

It is interesting to note from this brief survey that in the short period 
of its existence the Court has been called upon to review decisions of the 
High Authority in practically all the major fields of its activities under 
the treaty: defining prohibited discriminatory practices and enforcing the 
prohibition of such practices; fixing maximum prices under conditions 
specified in the treaty; helping non-competitive producers to achieve com- 
petitive levels; applying the anti-monopoly provisions of the treaty.* 

* The author wishes to acknowledge the research assistance in the preparation of this 
summary rendered by Mr. Peter Hay of the University of Michigan Law School. 
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BOOK REVIEWS AND NOTES 


What is Justice? Justice, Law and Politics in the Mirror of Science. 
Collected Essays by Hans Kelsen. Berkeley and Los Angeles: Uni- 
versity of California Press, 1957. pp. viii, 397. $7.50. 


This volume collects fifteen essays published by Dr. Kelsen in American 
journals from 1938 to 1956. They all seek to elucidate his pure theory 
of law, and there is inevitably a good deal of repetition. The essays fall 
into three groups, dealing respectively with the meaning of justice, the 
relation of law to justice, and the relation of science to law, justice and 
polities. 

The gist of the first group is in the first essay, ‘‘ What is Justice?’’ The 
author seeks to discover universal and eternal criteria of justice in varied 
writings on the subject—religious, philosophical, political, and economic— 
but his quest is void. Consequently, he concludes that justice is relative 
and subjective. It is a matter of faith, not of reason. At the end of the 
essay he declares his own faith: 

Since science is my profession, and hence the most important thing 
in my life, justice, to me, is that social order under whose protection 
the search for truth can prosper. ‘‘My’’ justice, then, is the justice 
of freedom, the justice of peace, the justice of democracy—the justice 
of tolerance. (p. 24.) 

The next five essays examine in detail the idea of justice in the Old and 
New Testaments, in Plato and Aristotle, and in various natural law theories 
from Grotius, Pufendorf and Locke to Hegel, Marx and John Wild. The 
analyses display independence and logical acumen and result in full sup- 
port for his thesis that justice is a subjective and relative concept. These 
theories, he finds, are internally inconsistent and inconsistent with one 
another. No general conception of justice emerges from them. 

The next six essays examine the pure theory of law from various points 
of view. As is well known, this theory makes a sharp distinction between 
the ‘‘is’’ of natural science and sociology and the ‘‘ought’’ of law and 
other normative sciences. Among the latter, law is concerned with norms 
that are ‘‘valid’’ in the sense that they are sanctioned by an organ author- 
ized directly or indirectly by the basic or grund norm of the legal order, 
and that they are in considerable degree ‘‘effective’’ in the sense that they 
are not too frquently violated by the subjects of this legal order. Validity 
does not in this theory depend on the content of the norm. The norm 
may be unjust, immoral or inexpedient, but if it is ‘‘valid’’ and ‘‘effective’’ 
in the legal order, it is law. The term ‘‘state’’ does not appear in the 
definition because it is simply a form of legal order, the basic norms of 
which are asserted in the constitution. The state, however, is not the only 
form of legal order. International law also establishes a legal order. 
superior indeed to that of the states, its basic norm being the principle 
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that international custom shall be observed. Among the most important 
principles established by international custom is Pacta sunt servanda. 
Kelsen rejects a pluralism of international law and national law systems, 
and also national monism. He accepts international monism, the theory 
of just war, the obligation of states to enforce international law in their 
respective jurisdictions, and the validity under international law of any 
national legal order which is established in fact (pp. 263-287). 

The essays in this section argue that the pure theory of law, which con- 
ceives law as a specific social technique, manifests relativism as opposed 
to absolutism in philosophy, democracy as opposed to autocracy in politics, 
and objectivity as opposed to subjectivity in legal judgments. The ques- 
tion ‘‘Why should the law be obeyed?’’ can be answered only conditionally. 
It must be obeyed if one regards legal order as essential to social living 
(p. 262); that is, if one believes Ubi societas ibi jus est (p. 239). This 
argument does not assume that some particular legal order is essential for 
society. If it did, there would be no reason for obedience to law where a 
different legal order exists. The relativism of law is indicated by the 
de factoism of international law. That law rests upon custom which 
changes, gradually but continually, and which recognizes the validity of 
national constitutions which emerge from revolutionary change as soon as 
they are established in fact (p. 287). 

Kelsen recognizes the similarity of the pure theory of law to analytic 
jurisprudence in general, and particularly to the positivism of John Austin. 
But he believes it superior to this system because it is able to ascribe a 
legal character to international law and to identify the state with legal 
order. It achieves these advantages because it makes the valid norm 
its central conception rather than, as does Austin, the command of a politi- 
cal superior. The latter idea suggests the priority of politics over law, 
and does not isolate the legal order, which itself provides for its own 
change, as an independent subject of analysis. To Kelsen, while ‘‘com- 
mands’’ or ‘‘acts of will’’ may create norms, they do so only when author- 
ized by existing norms within the legal order. While revolutionary change 
of a national legal order is recognized by international law when established 
in fact, it cannot be recognized as legal by the pre-existing national legal 
order (pp. 279 ff.). 

The gist of Kelsen’s pure theory is expressed most vigorously in the 
polemical essay in reply to an article by G. Merle Bergman, who had 
defined law as ‘‘the means by which the political community endeavors 
to realize its paramount interest in maintaining the peace and order of the 
area’’ (pp. 288, 391). Without denying that law can serve such social 
goals as peace, welfare, and ideas of justice, Kelsen insists that the science 
of law must confine itself to the analysis of law as a ‘‘specifie social tech- 
nique’’ which could serve innumerable purposes. Study of the values 
which it has served or can serve lies outside its scientific study. 

The last three essays in the volume discuss the origin of the idea of 
causality basic in contemporary science. It developed from the idea of 
retribution found among primitive peoples who are dominated by animism 
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and conceive nature as an extension of society, in reverse of modern 
sociology, which conceives society as derived from nature. According to 
Kelsen, nature and its causal laws were first distinguished from social laws 
by the Greek atomists Leukippos and Demokritos. At about the same time 
the distinctive characteristics of political and social law were identified 
by the Sophists, especially Protagoras (p. 311). Remnants of the old 
animism, associating causality with retribution, have, however, continued 
to recent times in concepts of both science and law. 

Kelsen uses the term ‘‘imputation’’ (Zurechnung), implying that its 
subject is responsible (Zurechnungsfadhig), to distinguish normative rela- 
tions from natural relations of causality (p. 327). Normative relations 
imply freedom of the subject. He can violate norms. They describe not 
what is, but what ought to be. Modern scientific ideas of Einstein’s rela- 
tivity, Planck’s quanta, and Heisenberg’s uncertainty cannot, in Kelsen’s 
opinion, explain freedom of the will. Freedom can only rest upon a 
complete separation of the realm of causality from that of responsibility 

In the final essay on science and politics Kelsen concludes: 

To avoid the mingling of these two heterogeneous spheres (law and 
politics) is as essential for the preservation of the scientific character 
of jurisprudence as the separation of science from politics is a vital 
condition for the existence of all independent science. (p. 375.) 

While these essays are not light reading, the careful student cannot but 
be impressed by Kelsen’s profound knowledge of the sources he discusses- 
religious, classical, philosophical, anthropological, and historical; by his 
cogent analyses of these sources; and by the logie of his arguments. Many 
will remain unconvinced by his fundamental thesis. 

Kelsen seeks to exemplify the scientific virtues of exactness and logic in 
the study of law, a field more resistant to this kind of treatment than is 
physics. Observation discloses that the interpretation of legal norms and 
hierarchies of authority have been uncertain, have continually been changed, 
and have been influenced by concepts of justice, currents of opinion, and 
pressures of politics. The effort to abstract a pure science of law from this 
reality is difficult, and may ignore a basie characteristic of law, namely, 
that it is but one of numerous interdependent functions of society. While 
admitting the analytical possibility of separating the concept of law from 
that of justice, one can question the pragmatic profitability of doing so 
One can agree with Kelsen that all ideas of justice are relative, that no 
universal criteria have been discovered, and that no eternal criteria are 
likely to be discovered, without agreeing that concepts of justice are 
entirely individual. Anthropologists find concepts of justice characteristic 
of each primitive culture; historians find concepts of justice characteristic 
of each nation and civilization; and courts continually read contemporary 
ideas of justice into the law they administer. This was true of Roman 
praetors and jurisconsults who developed the positive law by concepts of 
the jus gentium and the jus naturale; by British judges who continually 
modified the law by reference to the rule of reason and equity; by the 
Supreme Court of the United States which has continually interpreted 
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‘‘due process’’ and ‘‘equal protection of the laws’’ with reference to 
developing opinions about what justice requires, never more notably than 
in the recent school segregation case. The International Court of Justice 
is by its statute formally instructed to utilize ‘‘the general principles of 
law recognized by civilized nations’’ in interpreting treaties and custom. 
Law cannot be understood without reference to the conceptions of justice 
which continually influence it, even though these conceptions are relative 
to a particular culture, to a particular society, to a particular time, and to 
particular circumstances. 

Attempts at total separation of the ‘‘is’’ and the 
obscures the dynamic relationship between the different aspects of a society 
which may be changing at different rates (‘‘social lag’’), and therefore be- 
tween the past, the present, and the future of the society, particularly if it 
is a progressive society. The ‘‘is’’ is continually modified by the ‘‘ought”’ 
and the ‘‘ought’’ is continually becoming the ‘‘is,’’ through the efficacy of 
legislation, interpretation and sanctions. Furthermore, the ‘‘ought’’ is a 
function of the ‘‘is.’’ Efforts to divorce human prescriptions from human 
nature, social ordinances from the nature of society, positive law from 
natural law, neglect Shakespeare’s common sense : 


‘ 


‘ought’’ of a society 


‘*Yet Nature is made better by no meane, 
But Nature makes that meane.’’ (Winter’s Tale, IV, 4.) 


It is natural for man in societies to utilize the specific technique of law. 

The reviewer, therefore, continues unconvinced that the study of law 
can be entirely separated from the study of other aspects of society, whether 
normative or causative, whether technological, political, economic, social, 
religious, or moral. This applies particularly to relations between law 
and justice, and especially in the international field where the play of 
power politics and of rival ideologies continually threatens the very exist- 
ence of law. Those who expound and apply international law must contin- 
ually reappraise its norms in the light of the total situation of international 
relations. They cannot leave this task to a world legislature because there 
is none. It is a task which jurists, statesmen, and judges cannot ignore. 
They must appreciate that with all the uncertainty and relativity of con- 
ceptions of justice, history marks progress toward universalism with the 
extension of communication; with the comparison of different parochial 
systems—legal, moral and religious; and with the formulation of standards 
by international bodies. Universal standards of justice or ‘‘natural law,”’ 
which Kelsen vainly seeks, can never be established with complete ob- 
jectivity. So long as human society remains progressive, there will always 
be pressures for reform. But such standards may be described as a limit, 
which man approaches by an evolutionary process as he develops a more 
universal society and a more comprehensive knowledge of himself. The 
idea of a law, natural in the sense that it permits realization of the moral 
nature of man in the highest degree possible under the conditions of a 
continually advancing science and technology, is likely to continue as a 
source of positive law, especially of international law, in the future as it 
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did in the formative years of that law, when, for the first time, the great 
civilizations of Europe, Asia and America came into continuous contact 


with one another. 
QuINCY WRIGHT 


Law and Structures of Social Action. By Kenneth 8S. Carlston. London: 
Stevens and Sons, Ltd.; New York: Columbia University Press, 1956. 
pp. xii, 288. Index. $5.50. 


The central theme of Professor Carlston’s stimulating book is the func- 
tion of law as a means of social control of deviant behavior in facilitating 
organized group activity. Behavior is defined as ‘‘deviant’’ when it inter- 
feres with effective réle performance within the group and thus reduces 
the efficiency of the group in achieving its goals or disturbs its equilib- 
rium. Organization, whether in the form of the private corporation or 
otherwise, is regarded as essential for the achievement of the economic 
and political goals of modern industrial society, and the modern state 
is said to represent an adjustment to the conditions and demands of that 
society. 

The book is in effect a collection of essays in which the author’s central 
concepts are applied to such diverse fields as legal history, the demo- 
cratic vs. Communist state, international relations, public and private inter- 
national law, antitrust legislation, labor relations, and civil service in 
national governments and international organizations. It is not surpris- 
ing that equal justice is not done to all of them. The extensive analysis 
of judicial decisions in the chapter on antitrust law stands in contrast 
to the sketchiness of the chapter on ‘‘world society.’’ The challenge to 
the adequacy of private international law from the standpoint of inter- 
national business needs to be reinforced by concrete illustrations. Some 
formulations are superficial. In the light of the author’s convincing 
strictures on the conceptualism of many traditional definitions of law and 
the state, it is surprising to find him saying that in the democratic state 
the problem of quis custodiet ipsos custodes is solved by the judges being 
**subject to the law’’ and ‘‘ bound by precedent.”’ 

Professor Carlston regards custom and treaties as inadequate sources 
of public international law and suggests ‘‘an entirely new approach’’: 


Need international lawyers, in their search for rules of law, emphasize 
those cases in which disputes have arisen between States and a rule of 
law has been conceded to apply? May not obligatory norms for behav- 
iour be found otherwise than in situations involving deviant behaviour?! 
May not international lawyers go directly to the examination of the 
expectations implicit in the roles themselves? Might they not re- 
sort to a technique of comparative law to determine a consensus 10 
the laws of the several States which would reveal that which is obliga- 
tory therein? Might they not take as starting point the function 
and purpose of the particular role under investigation? 


These questions point in the direction of natural law and ‘‘general prin- 
ciples of law’’—approaches that are hardly entirely new. In his strictures 
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on international law, the author tends to over-emphasize the rdéle of vio- 
lence in international relations. The statement that ‘‘under present con- 
ceptions there seem to be little legal controls over the initiation of war’’ 
is of questionable validity. And it is hardly relevant to a serious effort 
to understand the modern functions of either treaties or war to say that 
“the treaty relationship is one voluntarily assumed and may be terminated 
at will, subject to the risk of war.’’ 

It is to be hoped that Professor Carlston will consider his interesting 
book as a starting point in the development and application of his many 
challenging and fruitful concepts and insights. 

O. J. Lissitzyn 


Studia nad genealogia nauki prawa narodow. Sprawozdania Polskiej Aka- 
demii Umiejetnosci. By Ludwik Ehrlich. Reports of the Polish Acad- 
emy of Learning, Vol. LII. Krakow: 1951. \ pp. 677-684. 

Pawel Wlodkowic i Stanislaw ze Skarbimierza. By Ludwik Ehrlich. 
Warsaw: State Scientific Publications, 1954. pp. 238. 


The two studies reviewed here belong to a series of contributions which 
Professor Ehrlich refers to as a ‘‘genealogy of the science of international 
law.’’ (The third study is reviewed separately below.) 

The author’s long-standing interest in this subject is shown in extensive 
chapters on the history of international law and of its science in his Course 
on International Law (in Polish), and in a study, ‘‘The New Positivism 
in International Law,’’ which appeared in Annals of International Law 
and International Relations (1938). 

The second World War constitutes a dividing line between the two 
periods of thought in our author’s studies of the history of the science 
of international law. In the first study he endeavors to establish Grotius’ 
indebtedness to Gentile. This preliminary work, done in the prewar 
years, made Professor Ehrlich’s new approach to the genealogy of inter- 
national law possible. Although doubts as to the stature of Grotius, ac- 
claimed ‘‘the father of international law,’’ are, as Professor Ehrlich demon- 
strates, at least a century old and have been constantly gaining strength, 
nevertheless, the Grotius legend is still widespread. It is based on the 
conviction that the Reformation, which destroyed the religious unity of 
the civilized world, produced a new international community, differing 
basically from the previous international order. The new law of war 
and peace was designed for the new community of nations which came into 
being by rejecting the ideological and legal foundations of the old one, 
and consequently Grotius stands as the innovator and path-blazer of the 
new system of ideas. 

In the first of his postwar contributions, a report to the Polish Academy 
of Learning (which must be distinguished from the Polish Academy of 
Science created under the present regime and modeled on the Soviet 
Academy of Science), our author outlines the genealogy of international 
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law and traces it back to Canon Law and the Canonistiec writers of the 
13th century for the formation of the modern ideas of the law of war. 
The most important of those was Raymond de Penjafort, a Dominican, 
whose summa conscientiae (circa 1240) contains in the second volume a 
separate chapter devoted to the question of war, and among others defines 
five conditions of a just war. This work was followed by others of the 
same type, leading finally to Lignano’s De bello, de represaliis et de duello 
(1360). Other works on the law of war which followed up to Gentile 
and Grotius were a continuation and development of the Canonistie ideas 
on the law of war. 

As a matter of fact the brilliant work of Grotius contributed little to 
the law of peace, as his ius pacis deals with the rules governing the con- 
clusion of peace. Thematically De iure belli ac pacis has remained with- 
in the scope of the Canonistic studies of the law of war. Grotius, in Pro- 
fessor Ehrlich’s opinion, represents merely the last link of the Canonistic 
period. 

Against this historical background outlined in his Academy report, Pro- 
fessor Ehrlich considers in his next two books (in 1954 and 1955) the 
works of two Polish scholars active at the beginning of the fifteenth 
century, Pawel Wlodkowie and Stanislaw of Skarbimierz, who formu 
lated what Professor Ehrlich calls the Polish school of the law of war. In 
contrast with their predecessors, the two Poles refrained from con- 
sidering issues other than that of war between states. Both were active 
at the University of Crakow, which, endowed and renovated by King 
Wladyslaw Jagiello, was beginning the period of its greatness and influ- 
ence. The main contribution of Stanislaw to the science of international 
law was in the form of the sermon, ‘‘ De bellis iustis,’’ while Pawel’s views 
on the same subject were formulated in a series of short studies circulated 
among the participants of the Council of Constance (1414-1418), which 
assembled to settle, among others, the dispute between the Polish Lithuanian 
Kingdom and the Teutonic Order. 

Professor Ehrlich points out that all important contributions to the study 
of the law of war during the Canonistic period were made in connection 
with an important political and practical issue. Grotius’ De iure belli ac 
pacis is fundamentally based on his De ture praedae which he wrote in de- 
fense of the right of a Dutch company to a Portuguese ship captured on 
the high seas. The Spanish school of international law came into being 
primarily in connection with the conquest of South America and the moral 
and legal problems arising in connection with the expansion of the Spanish 
Empire. Similarly Polish scholars were endeavoring to justify the legal- 
ity of the defensive wars fought by the Poles and Lithuanians against 
the encroachments of the Teutonic Order which, having lost the battle 
of Grunwald (1410), and threatened in its possession of Prussia, endeav- 
ored to stay the hand of the Polish King by complaining to the Pope and 
the Emperor. In defense of the Polish position the two scholars had to 
justify the alliance of a Christian Kingdom with a heathen state, the 
right of the pagan nation to have and maintain its state, to discuss the 


1957] BOOK REVIEWS AND NOTES 837 


rules of war between a pagan and a Christian nation, and to challenge 
the legal validity of Papal and imperial grants of pagan lands to a mo- 
nastie order. 

The book has two appendices: one containing a facsimile, a Latin trans- 
eription, and a Polish translation of one of the treatises by Pawel Wlod- 
kowic, and the other a short chapter by the editors giving an appraisal 
of Professor Ehrlich’s work, which, however praiseworthy, is only a step 
in the proper analysis of the work of the two Polish scholars of the 15th 
century in terms of Marxist dialectics. Curiously enough, the second 
book, specifically dealing with the work of Stanislaw of Skarbimierz, has 
been spared a similar piece of orthodoxy, perhaps as a result of the chang- 
ing atmosphere which was already taking place at that time, consequently 
resulting in a greater respect for the autonomy of scholarly research. 


KAZIMIERZ GRZYBOWSKI 


Polski Wyklad Prawa Wojny XV Wieku. Kazanie Stanislawa ze Skar- 
bimierza de Bellis Justis (A Fifteenth-Century Polish Exposition of the 
Laws of War. A Sermon of Stanislas of Skarbimiria de Bellis Justis). 
By Ludwik Ehrlich. Warsaw: Wydawnictwo Prawnicze, 1955. pp. 268. 
Index. 


This book, in Polish, but including not only the Latin texts discussed 
therein but also an excellent English summary, fully deserves the attention 
of people interested in the history of international law. Its value is due 
not only to the intrinsic merits of the early 15th-century discussion of war 
and related matters, but also to the painstaking and scholarly comments by 
Professor Ludwik Ehrlich, whose profound knowledge of the history of 
international law is well known. 

The two medieval texts reproduced in the book treat related matters. 
The main text is a sermon (the medieval equivalent of a lecture) pro- 
nounced by Stanislas of Skarbimiria, the first Rector (President) of Cracow 
University, who served in this capacity in 1400 and again in 1413 and who 
also taught canon law at the same university. He and his colleague, Paulus 
Vladimiri, one of the Polish Ambassadors to the Council of Constance in 
1415-1417, share the distinction of heading the contemporary Polish school 
of legal doctrine. Both were interested in the problem of just wars and 
defended similar views. The other text reproduced in the book is a short 
note by an unknown author, obviously a member of the same school of 
thought. 

Both texts provide, first of all, an interesting example of the eternal bond 
linking international law to international politics. The Cracow lawyers 
were confronted with an important political and moral problem. Poland 
was tied by a personal union to largely pagan Lithuanians, and both coun- 
tries were menaced by the aggressiveness of the Teutonic Order which had 
unfriendly relations with Poland and was trying to enlarge its territorial 
Possessions at the expense of Lithuania under the pretext of converting the 
pagans. Could Poland fight a war against a Christian Order and ally 
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herself for that purpose with a pagan state? Could she moreover enlist 
the services of heretical Czech Hussites? 

Stanislas provided the answers politically useful to his country, but his 
arguments led him to an almost modern view of the international com- 
munity, a view which one would hardly have expected from a medieval 
lawyer. His central idea was that natural law was by the will of God 
binding alike on all human beings, Christians and pagans alike. Hence 
the pagans had a natural right to possess their own states, to defend their 
territorial dominions, and to conclude alliances with Christian states for 
the purpose of waging just wars (mainly of self-defense). After thus 
extending the benefits of the Christian doctrine of just wars to the pagan 
states, Stanislas discussed the various implications of that doctrine (for 
instance, limiting the right to war damages to the parties waging a just 
war and denying this right to the monarchs engaged in an unjust war). 
Unlike the Western medieval lawyers, he confined his analysis to the topic 
of public wars waged between states and paid no attention to the private 
wars between feudal lords; the latter problem was of no interest to Poland, 
which was by that time a consolidated national state. Considering that 
natural law forbade waging unjust wars even on the pagans, he denied 
the right of the Pope to authorize such wars, even for the purpose of 
converting the pagans. 

The author of the anonymous note went even further, claiming that a 
just war was a good deed that justified the request for assistance by anyone, 
including the hereties. 

Professor Ehrlich in his commentary, which takes by far the major part 
of the book, traces the influence on Stanislas of the earlier authorities (St 
Augustine, St. Thomas Aquinas, Pope Innocent IV, Raymond of Penjafort, 
William of Rennes, and others) and thus brings forth what is original in 
the Cracow lawyer’s contributions. He also compares his views with those 
of later writers. 

The book under review was published in 1955, a long time before the 
‘“‘thaw’’ in Poland. One cannot refrain from paying homage to Pro- 
fessor Ehrlich for his withstanding contemporary pressure and producing 
a thoroughly scholarly book which does not contain a word of the then 
routine tribute to Marxism-Leninism. A man of lesser stature would not 
have failed at that time to mention at least Lenin’s theory of just and 


unjust wars. 
W. W. 


Luftkrieg und Menschlichkeit. Die vélkerrechtlich Stellung der Zivilper- 
sonen im Luftkrieg. By Eberhard Spetzler. Géttingen: Musterschmidt 
Verlag, 1956. pp. viii, 451. Index. 


The author of this book, a doctor of law and a former officer of both the 
German Air Force and the German General Staff, investigates the law 
of air warfare. His object is doubly limited: He investigates only the 
position of the civilian population under international law and only with 
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regard to independent air war, to strategic aerial warfare in the hinterland 
of the enemy or in territory occupied by the enemy. For tactical air 
warfare in connection with operations of the army is governed by the law 
of land warfare, which governs also the legal position of the civilian popula- 
tion in the area of military operations. Making use of the complete tech- 
nical, historical and legal literature in all the principal languages (bibliog- 
raphy, pp. 397-414), he gives the history as well as the development of 
strategic air warfare and of its law. 

There is not yet, of course, a special treaty law of air warfare and the 
few norms of treaty law are no longer in force. Even the Geneva Conven- 
tions of 1949 are not designed to protect the civilian population as such 
against the dangers of indiscriminate strategic air warfare. Yet a few 
basic principles of the law of war are still the law and apply also to aerial 
warfare. The greater part of the book investigates the historical develop- 
ment of the customary law of strategic air warfare. Prior to the first 
World War the distinction between armed forces and civilian population 
was axiomatic. The development in the first World War led to a common 
conviction that independent air attacks on the hinterland are legal, but only 
against military objectives; attacks against non-military objectives were 
only justified as reprisals, or were condemned as violations of the laws 
of war. 

In the period between the two world wars the laws of war were dis- 
astrously neglected: on the one hand, there was the illusion that war had 
been ‘‘abolished’’; on the other hand, the working out of the theory of 
‘total war,’’ particularly by the Italian General Douhet. Critically the 
author states that Douhet has, with the eye of genius, seen the new concept 
of strategic air warfare; he has seen correctly that a modern war cannot 
be won if the enemy has aerial supremacy; but he has overestimated the 
possibilities of this type of war. For whereas land warfare, and therefore 
also tactical air warfare, has as its aim the occupation of enemy territory, 
strategic air warfare aims at destruction only. While the distinction be- 
tween armed forces and civilian population remained recognized, it lost 
in value by continuous attempts to reduce the concept of ‘‘civilian popula- 
tion’’ and to enlarge the concept of the ‘‘military objective.’’ Yet, between 
1920 and 1939 and at the beginning of the second World War all nations 
strongly condemned indiscriminate aerial bombing of the civilian popu- 
lation. 

In the second World War the United Kingdom underlined from the be- 
ginning the importance of strategic bombing, whereas Hitler Germany 
put the emphasis on tactical warfare in co-operation with the army. The 
German Luftwaffe had been built for tactical air warfare and that explains 
the German failure in the air battle for London. The author objects to 
the Allied evaluation of the German aerial bombing of Warsaw and Rotter- 
dam, as these were operations of tactical air warfare in the zone of military 
operations, destined to occupy, not merely to destroy, and hence governed 
by the law of land warfare analogous to bombardment of a besieged city. 
The decisive turn, according to the author, came with the resolution of 
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the British Cabinet of May 11, 1940, which sanctioned strategic air warfare 
on the enemy’s hinterland, although at the beginning restricted to military 
objectives. But as British bombardments were mostly carried out by night, 
a real target-bombing of military objectives, a real distinction between 
military and non-military objectives was already technically difficult. It 
was only on August 8, 1940, that Hitler started attacks against non-military 
objectives, such as the attack against Coventry; and they were designated 
as reprisal attacks. It was precisely the German failure in the air battle 
for London which disproved Douhet’s theory that air warfare alone ean 
vanquish a strong country, that even indiscriminate bombing can break the 
morale of a vigorous nation; to the contrary, it only makes the resistance 
stiffer and more embittered. The air battle against London, the author 
holds, only had a chance if the German Luftwaffe had been built for stra- 
tegic air warfare and even then only in connection with an invasion of 
the country. The German failure in the battle for London proved, ac- 
cording to the author, the futility of such endeavor, constituting a merciless 
killing of the civilian population without even a military result. 

The British, in spite of their own experience in the air battle for London, 
resorted to strategic air warfare against the German hinterland in 1941- 
1944, which the author holds was illegal and, from a purely military point 
of view, worthless. For in spite of the enormous destruction of German 
cities, the very great losses in civilian population, German war production 
constantly increased until 1944; British indiscriminate bombing neither 
broke Germany’s industrial capacity nor her morale, just as Germany’s 
bombing of London had no such effect on Great Britain. It was American 
aerial bombardments, carried out by day, directed at genuine military objec- 
tives, such as oil and communications, provoking no excessive killings of the 
civilian population, which had the greatest military effect and in a few 
months rapidly made German resistance hopeless. Strategic air warfare in 
conformity with the law, the author holds, is at the same time best suited 
to military results. 

Now in the age of the weapons of mass destruction, gas, nuclear and 
thermonuclear bombs, and guided missiles with thermonuclear warheads, 
it is all the more urgent to revise and codify the law of strategic air warfare 
for the sake of humanity. To re-introduce strongly the spirit of humanity 
will, at the same time, correspond best to the requirements of military 
necessity. 

JoseFr L. Kunz 


I Diritti e Gli Obblighi degli Stati. Vol. I: L’Ambiente delle Attivita 
degli Stati. By Mario Giuliano. Padua: Cedam, 1956. pp. xxxi, 509. 
Index. 

This is, under a theoretically highly objectionable title, a book on the 
international law of territorial sovereignty. The title is, of course, not 
the fault of the author, but of the directors of this extensive Italian treatise 
on international law, now being prepared. On the one hand, present-day 
international law is no longer restricted to sovereign states, and on the 
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other hand, all of international law, as far as sovereign states are con- 
cerned, deals with their rights and duties. Moreover, it is the duties 
which come first. 

Let us give, first, the skeleton of Professor Giuliano’s thoughts with 
precision and clarity. Disavowing any analogy with private law, the 
author gives a much more radical picture than that in the article by Pro- 
fessor Schwarzenberger, recently published in this JourNaL.* The rule 
of general international law concerning territorial sovereignty, according 
to the author, has only a negative content, namely, the right of every state 
to exclude penetration into and action within its territory by any foreign 
state: the corollary of this right is the corresponding duty of all other 
states. But the exercise of the manifold activities of a state within its 
territory is not a subjective right, not a competence given to the state by 
international law, but a mere liberty in fact. This normal and stable exer- 
cise of state activities by a state within its territory is not the content, but 
only the presupposition of the norms of general international law. While 
giving, first of all, an exposé of general international law, the author deals 
also with the most important rules of particular, treaty-created interna- 
tional law, which, of course, may change the norms of general international 
law. 

The sovereignty of a state over its ‘‘original’’ territory is for inter- 
national law only historical data. By what means a state has acquired 
sovereignty over its original territory is legally irrelevant. For the coming 
into existence of a new state is not a question of law. The problem enters 
international law only when it is a question of the expansion of territorial 
sovereignty beyond its original territory. 

Rejecting the traditional theory about the different modes of acquisition 
and loss of territorial sovereignty as a false analogy from private law, 
the author teaches that there is only one norm of general international law 
concerning the expansion of territorial sovereignty beyond a state’s original 
territory, the same whether it is a question of expansion into a territory 
which had been under the sovereignty of another state or into terrae nullius. 
The content of this norm is the same as with regard to original territory: 
the right to exclude penetration and action by other states. Also the pre- 
suppositions are the same: intention to annex and de facto exercise of 
State activities in a normal and stable way. Hence also in a cession by 
treaty, it is the intention to annex and the normal exercise of state ac- 
tivities which expand sovereignty, whereas the treaty gives to the state 
only a right so to act. Hence the consent of the losing state has its value 
as an index of such normal state activity and stability, but is not necessarily 
a legal prerequisite, even apart from the cases of debellatio and prescrip- 
tion. 

There is further a second, different and autonomous norm of general 
international law concerning what the author calls the radiation of terri- 
torial sovereignty (space below the territory, territorial waters, airspace 
above them). For here the presuppositions are not intention to annex 
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and norma! and stable exercise of state activities ; the supposition is merely 
that the state in question has territorial sovereignty, e.g., of the land 
adjacent to the sea. The author holds that, in the absence of a norm of 
general international law as to the breadth of territorial waters, each 
state has the right to determine this breadth unilaterally, but only ‘‘ within 
reasonableness. 

As to the law of the high seas, the author teaches that the so-called 
‘*freedom of the seas’’ is merely a factual situation and not a subjective 
right of states, is merely the consequence of the absence of any sovereignty 
on the high seas. 

Around this skeleton of ideas all the detailed problems, such as conquest, 
cession, territorial supremacy as distinguished from territorial sovereignty, 
prescription, dereliction, principle of non-recognition, contiguity, zones of 
influence, contiguous zone, fishing, conservation zones, continental shelf, 
piracy, salvage, hydrogen bomb experiments on the high seas, sovereignty 
in the Arctic and Antarctic, law of ships and law of the flag, condominium 
and many more are treated in great detail. 

The author purposes to present the problems exclusively on the basis 
of the material furnished by the practice of states, keeping himself de- 
liberately aloof from any preconceived attitude or a priori thesis. Never- 
theless, he starts from philosophical, theoretical, methodological and eve1 
political bases which, in this reviewer’s judgment, must be strongly re- 
jected, because they often prevent the author from reaching correct results 
First, the author is a ‘‘realist’’ and it is hard to see how, on this basis 
one can arrive at the very concept of law—a normative concept. Second 
he is a theoretical Marxist and starts from the philosophical presuppositio 
that law is nothing but the superstructure of the conditions (probably ex 
clusively the economic conditions) of a given society at a given time 
Third, he is politically pro-Communist and puts great emphasis on thé 
practice of states ‘‘dedicated to socialism’’ (an ambiguous phrase 
Whereas he correctly stresses in general that the evaluation of the practice 
of states must be entirely neutral and unprejudiced, and always consti- 
tutes a delicate and subtle inquiry, he seems to take the Communist slogans 
such as ‘‘ peaceful co-existence’’ at their face value. What does this Italian 
professor think about the brutal Soviet suppression of the heroic people 
of Hungary? Fourth, although a Marxist and pro-Communist, he 13s, 
nevertheless, an Italian and starts from the fallacious basis of the dualisti 
doctrine which permeates all parts of the book. 

Notwithstanding our unconditional rejection of the author’s Marxism 
and pro-Communism, of the author’s realism and dualism, this is a book 
which stands far above the average. With amazing completeness it makes 
use of the whole practice of states, of each and every pertinent decision of 
national and international courts, of all the treaties, and combines this 
approach with an exhaustive use of the whole literature in all the principal 
languages. It is a monument of assiduous investigation and research 
carried on for many years, and testifies to the great talent and the pene 
trating analysis of the author. 

JosEF L. Kunz 
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Chilean Sovereignty in Antarctica. By Oscar Pinochet de la Barra. 
Santiago de Chile: Editorial del Pacifico, 1955. pp. 62. Index. 


This English translation of a lecture, based on the author’s well-known 
book on the topic,’ sets forth briefly and clearly the grounds on which Chile 
claims a sector of the Antarctic Continent and islands between 53° and 
90° west longitude, overlapping in part British and Argentine claims in 
what is sometimes known as the ‘‘American Antarctic.’’* The author 
traces the Spanish claim to all lands which might be discovered west of a 
line from pole to pole dividing Spanish from Portuguese dominions, under 
the Papal Bulls of 1493 and the 1494 Treaty of Tordesillas between Spain 
and Portugal. He argues that the consequent Spanish claims to all un- 
discovered lands off South America, including the Antarctic, passed to 
Chile upon Chilean independence; and that this ‘‘imperfect title enjoyed 
by Chile’’ to that part of Antarctica facing South America was ‘‘com- 
pletely perfected’’ in 1906 through the Chilean grant of a fishing concession, 
the formation of the Magallanes Whaling Company, which started opera- 
tions on Deception Island in the South Shetlands, and formal statements 
by the Chilean Foreign Minister to the Chilean Navy Department. He 
states that 


This exercise of economic and legal activities in Antarctica was suffi- 
cient to establish Chile’s right of priority over a territory that was 
not ‘‘nullius.’’ (p. 39.) 
The author then recounts briefly the Chilean decree of November 6, 1940, 
fixing boundaries of the claim, the establishment of Chilean Antarctic bases 
in 1947 and following years, and the ensuing disputes with Argentina and 
the United Kingdom. He concludes that Chile has sovereignty through the 
combination of the historic claim, contiguity and actual occupation. 
WiuuiAm W. BisnHop, JR. 


Egypt, Israel and the Gulf of Aqaba in International Law. By L. M. 
Bloomfield, Q. C. Toronto: The Carswell Co., Ltd., 1957. pp. viii, 240. 
Index. $5.00. 


Ten years ago the Gulf of Aqaba and the Straits of Tiran drowsed in 
obscurity amongst the least known waterways of the world. Since that 
time, a major new port, Elath, has been established at the head of the Gulf; 
Egyptian guns have blocked the waterway; a battle has been fought for 
the Straits; and a great diplomatic conflict has been waged over the area. 
It is to these dramatic events, and to their antecedents in history and in 
law, that Mr. Bloomfield’s book is devoted. 

The problems of the Gulf of Aqaba and of the Straits giving access to it 
cannot be considered in isolation from a number of other legal issues re- 
garding the relationships of Egypt and Israel. The Armistice Agreement 
of 1949 required, in the view of Mr. Bloomfield, an end to all hostile acts 
by the belligerents, whether on land, on the sea, or along the narrow water- 
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ways of Suez and Tiran, for the armistice ‘‘in the classic sense’’ must yield 
to the dictates of the United Nations Charter. Since Egypt lacked bellig- 
erent rights, it was without legal authority to blockade the Straits. The 
vessels of Israel and of other nations had a right of innocent passage 
through those straits and the Gulf itself. After an extended analysis 
of the modern history of the Sinai Peninsula, Mr. Bloomfield concludes 
that Egypt has no sovereignty over the area, but only a right of administra- 
tion. Egypt therefore lacks the rights of a territorial sovereign over the 
waters of the Gulf. He believes that free passage through the Straits and 
the Gulf has not yet been guaranteed. The best possible way to achieve this 
result, short of agreement between the four nations concerned, would be a 
United Nations trusteeship over the southern Sinai Peninsula, or at least 
over the Sharm el Sheikh area and the Islands of Tiran and Sanafir. The 
significance of Aqaba lies not only in its contribution to the economic 
viability of Israel but in its possibilities as an alternate route to Suez for 
the transport of oil from the Middle East. If the Gulf is kept open, 
**Europe will breathe with two lungs instead of one’’ (p. 79). 

As this summary indicates, this book is essentially a brief on behalf of 
Israel* and not a balanced appraisal of the conflicting claims which have 
been made. The case which Mr. Bloomfield is able to make for a right 
of free passage through the Straits is a strong one. This is so, notwith- 
standing the paradox of a declaration by the United States representative 
in the General Assembly that the United States was prepared to exercise 
the right of free and innocent passage through the Straits of Tiran in ac- 
cordance with the principles agreed by the International Law Commission,* 
when the Commission had expressly refused to deal at all with ‘‘straits 
forming part of the territorial sea of one or more States and constituting 
the sole means of access to a port of another State.’’* Mr. Bloomfield has 
been faced with a somewhat more difficult problem in maintaining the thesis 
that sovereignty over the Sinai Peninsula rests in either Turkey or Great 
Britain. The niceties of a distinction between ‘‘sovereignty’’ and a right 
of ‘‘administration’’ must probably yield to the realities of undisputed 
Egyptian control of the area for several decades. 

Mr. Bloomfield deserves to be congratulated for the tour de force of 
producing a heavily documented and thoughtful book on Aqaba, the Sinai 
Peninsula, and Tiran within a few months after events were at fever pitch 
Matters as late as the test passage of April 7, 1957, are referred to in the 
text. Under the circumstances, he may be pardoned for the slips (¢.9., 
a ‘‘Lord Justice Fuller’’ of the United States Supreme Court, a francoparle 


1 Indeed, several pages (7 to 11) have been reproduced almost literally, but without 
acknowledgment, from a background paper prepared by the Ministry for Foreign Affairs 
of Israel. 

236 Dept. of State Bulletin 432 (1957). 

8 Report of the International Law Commission Covering the Work of Its Eighth 
Session, 23 April-4 July 1956, at 20 (U.N. Doe. A/3159 (1956); 51 AJ.LL. 154 
(1957)). The Aqaba problem was the reason for the unwillingness of the Commission te 
deal with the question. 1 Yearbook of the International Law Commission 202-20% 
(1956). 
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Grotius, and a Digest of International Law by Oppenheim) which would 
undoubtedly have been eliminated had the volume been prepared in the 
more leisurely ways of most books on international law. 


R. R. BAxtTer 


Annuaire suisse de droit international. Vol. XII, 1955. Ziirich: Editions 
Polygraphiques, 1956. pp. 304. Fr. 29.10. 


This volume of the Yearbook of the Swiss Society of International Law 
consists of six papers, of which two are on public and four on private inter- 
national law. The documentary part is similarly divided, and the first 
part consists of materials relating to international law and relations, a 
repertory of bilateral and multilateral instruments to which Switzerland 
is a party and which entered into force in 1954 and 1955, and a bibliog- 
raphy. In the second part there are unannotated Swiss judgments and a 
bibliography on private international law. A useful table of contents of 
the first eleven volumes of the Yearbook concludes the volume. 

For international lawyers the item of chief and abiding interest is Max 
Huber’s recollections (in German) entitled ‘‘Co-existence and Com- 
munity,’’ covering the six and one-half decades of his public life. Of 
these, Judge Huber spent one as a student and traveler on four continents, 
two as professor in Zurich, one and one-half as adviser and representative 
in foreign affairs of his government, one as member of the Permanent Court 
of International Justice and two as President of the International Commit- 
tee of the Red Cross. Huber’s interest in international law has always been 
more with the underlying social dynamics than its logical structure as a 
system of norms. His pioneering study of 1910 on the sociological founda- 
tions of international law and the society of nations became the starting 
point for the growth of the new discipline, ‘‘international relations.’’ 
Huber continued work on a comprehensive synthesis, ‘‘the spirit of inter- 
national law,’’ and he turned over his notes for this book to his nephew, 
Professor Dietrich Schindler, whose sudden and lamented death rendered 
the completion of this major project impossible. In this book, Huber would 
probably have developed his central idea that the validity of law is a prob- 
lem of depth psychology. 

Huber defines ‘‘co-existence’’ as a historical phenomenon characterized 
by the simultaneous and co-ordinate existence of a multiplicity of sovereign 
states, which are not subordinated to a common organization that would 
guarantee peace among them. He recalls that the Russian note of 1898 
regarding the need for a limitation of armament and institutions for 
peaceful settlement of disputes was received with scepticism, and surveying 
the lot which befell some of the states, large and small, since then, he quotes 
the Roman warning: Quem Deus perdere vult, primum dementat. Of great 
interest are Judge Huber’s account of the origin of the optional clause in 
Article 36 of the Statute of the Permanent Court of International Justice, 
which he traces to a Swiss proposal at the Second Hague Peace Conference, 
and of the developments, in which he played a key réle, leading to the 
decision that Switzerland should join the League of Nations. 
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The United Nations did not bring into being a community of nations. 
The veto power attests to the continuation of the old system of mere co- 
existence of sovereign states and the organization represents a system in 
which a peaceful albeit unstable equilibrium prevails. A true community, 
says Huber, is one in which the individual is recognized as a moral and 
responsible person, and in which he is motivated by love and altruism in 
relation to others. Such a community cannot be established without a 
reform of mankind, which in turn presupposes a reform of the individual. 
Although the future looks bleak, Huber admonishes us to have faith and 
hope derived from faith. These considerations clearly reveal Huber’s deep 
interest in theology. 

Professor George Perrin contributes to the volume a paper (in French 
on ‘‘The Basis and Limits of the Law of Nations.’’ He develops the theme 
that international law is based on international solidarity, which he calls 
**secondary’’ compared with primary solidarity prevailing within a nation. 
This secondary solidarity is not a fixed datum. It is the occasional (and 
temporary) result of a community of interests which is recognized as such 
by the states concerned. The ‘‘fragility’’ of the secondary international, 
and the ‘‘solidity’’ of the primary national, solidarity explain the nature 
and limits of international law. Experience shows that states do not 
always rely upon international law but, depending upon their interests, on 
force or simply on their capacity to perpetuate conflicts by refusing t 
settle them. Thus international law is limited in space as its rules are not 
observed by all states, and in substance as states fail to create precise 
rules in areas in which international competition is most dangerous. Nat- 
ural law furnishes the standard with which to measure the adequacy of 
positive international law. When the precepts of natural law are disre- 
garded within the nation, totalitarianism makes its appearance; similarly 
when these precepts are disregarded by states, international relations 
reach a high degree of tension. 

Students of private international law will no doubt be interested in the 
scholarly studies in this field of which only the titles can be mentioned here 
‘*Is there a need for a new statute in Swiss private international law?’’ by 
Adolf F. Schnitzer; ‘‘The judge as law-giver in private international law” 
by Frank Vischer; ‘‘L’action en recherche de paternité’’ by Jean-Francois 
Aubert; and ‘‘The forthcoming Second Hague Conference on a Uniform 
Law of Sale’’ by Max Gutzwiller. 

In the documentary part relating to public international law there is a 
very interesting opinion and report of the Federal Council relating to th 
power station at Rheinau, in which the relations of municipal and interna- 
tional law are searchingly examined. The particular question under con 
sideration arose in connection with the proposal for a referendum on the 
unilateral cancellation of a concession granted by Switzerland pursuant 
to an agreement with Baden-Wurtemberg. Professor Guggenheim in his 
comment stresses the superiority of international law over municipal 1a‘ 
and urges that modern constitutional law should aim at establishing and 
maintaining harmony between the international and the domestic legal 
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order. Also of interest is a judgment of the Commercial Tribunal in 
Zurich refusing to assimilate a stateless resident of France to French 
nationals and to extend to the former the exemption from security for costs 
of which the latter are beneficiaries under the Hague Convention, even 
though in France such stateless persons are assimilated to French nationals 
in this respect. Finally, mention may be made of a Swiss note to the 
Department of State in connection with an anti-trust action instituted 
against importers of Swiss watches. The tenor of the charges and the list 
of defendants are deemed to attempt interference in Swiss domestic juris- 
diction and to violate Swiss sovereignty. 

The editors of the Yearbook are to be congratulated for having produced 
once again an interesting and stimulating volume which demonstrates deep 
concern with and respect for international law. 

Leo Gross 


La Codification du Droit International Privé. By Comité Frangais de 
Droit International Privé. Paris: Librairie Dalloz, 1956. pp. 308. 
Index. 


In France, work has been going on for some time on revision of the Civil 
Code. In connection with this work, the Commission in charge of prepara- 
tion of the revision has produced a draft law of 146 articles on private 
international law, designed to codify the presently uncodified law of conflict 
of laws. Author of the first draft was the late J.-P. Niboyet, member of 
the Commission. 

The French Committee on Private International Law, a group of 
French conflicts specialists, in two mammoth sessions on May 20 and May 
21, 1955, went over the whole draft and gave it a critical reading. Pro- 
fessors Jacques Maury, Henri Batiffol, and Yves Loussouarn, and Judge 
Georges Holleaux of the Court of Cassation, were reporters. The volume 
under review, in addition to the text of the draft law, contains the reports, 
the discussion, and the resolutions which were adopted. The volume is of 
substantial interest to the American conflicts specialist. It shows the views 
currently prevailing in France on basic questions of the conflict of laws. 
This material comes at a time when the American Law Institute is working 
on revision of the Restatement volume covering Conflict of Laws. 

Examination of the discussion shows that quite a number of ‘‘innova- 
tions’’ in the draft law due to the influence of Professor Niboyet were voted 
down, some unanimously, as, for example, the requirement of reciprocity 
for recognition of foreign judgments. The discussion and the votes will 
no doubt have their influence on the ultimate fate of the draft law. 

On the basic question of codification the Committee was divided. Most 
of the practitioners were against codification. The resolution on Codifica- 
tion reads (at page 298) : 


One group in the Committee expressed the view that private inter- 
national law is a part of the law in plain evolution and not showing 
signs of ripeness for codification in the immediate future, and for 
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which more experience will be needed to solve its problems with full 
knowledge of what is involved. Another group, to which, finally, a 
majority adhered, thought that codification makes it possible to pro- 
vide security in legal relations, that, for many problems, there are 
solutions generally admitted, corresponding to actual needs on which 
agreement exists, that, therefore, it is useful to proceed with the 
planned codification. To the latter solution a majority of the Com. 
mittee, finally, gave its approval. 

On the extent to which conflicts law should be codified, the views were 

likewise divided : 
Some members of the Committee proposed restriction of the codifica- 
tion to special matters, like marriage, filiation, property, succession, 
for which they thought codification was possible, and exclusion from 
codification of general provisions. They thought that general princi- 
ples, like renvoi and characterization, were not sufficiently ripe to be 
included in codification, and that the task of dealing with them should 
be left to doctrine and to the courts. Other members expressed the con 
trary opinion, insisting on the paradoxical character of a distinction be- 
tween ‘‘principles’’ and special provisions which are mere application 
of the former and on the—regrettable—reduction of international in- 
fluence of a Code which would only contain limited provisions. <A ma- 
jority of the Committee thought that general codification, general pro- 
visions included, should take place. 
Kurt H. NADELMANN 


Nazionalita della Nave e Legge della Bandiera. By Franco Florio. Milan: 
Dott. A. Giuffré, 1957. pp. xi, 231. Index. L. 1,200. 


This book is a study on the nationality of ships as a point of contact 
in conflict of laws. The investigation starts with the research into the 
concepts of ‘‘ship’’ and of ‘‘nationality.’’ Not only in Italian law, but in 
all laws the juridical concept of ‘‘ship’’ has as its elements the carriage of 
goods or persons by water and the license to navigate. The heart of the 
whole book is the investigation of the juridical concept of nationality. For 
the author there are two completely different concepts of nationality. The 
first is nationality as the concept of the lez fori, as an administrative 
qualification, determined by the legal norms of the juridical order of the 
forum. The second is nationality as used in conflict of laws. Here 
nationality means only a plain fact, the ‘‘belonging to a foreign state.’’ As 
a connecting factor nationality is a political concept, not a formal quality, 
attributed by foreign law. The ‘‘belonging to a foreign state’’ is an his- 
torical fact, consists in the effective connection with a foreign state and 1s 
different from the contents of the qualifications which the foreign law 
contains. Nationality, as a point of contact in conflict of laws, is not 
nationality in the strict sense, corresponding to the formal organization of 
foreign legal orders, but merely a ‘‘belonging in fact.’’ The reference 
of conflicts norms goes to the foreign sovereignties and not directly to their 
legal orders. 

Problems of ships without a flag, of ships with more than one flag, of 
ships which fly the flag of a federal state and of ships which change thei? 
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flag are studied. As you can expect of an Italian author, the study makes 
a painstaking use of the whole literature of all languages, of all the docu- 
ments, and shows the usual subtle theoretical reasoning. But, as must also 
be expected in an Italian author, it starts from the fallacious basis of the 
‘strictest dualist doctrine,’’ accepted even in the often absurd form given 
to it recently by Arangio Ruiz. The author is mistaken when he believes 
and continuously states that the dualistic doctrine is the dominant one; 
quite to the contrary, it is today generally abandoned and has one of its few 
remaining oases only in the Italian School. 

This concept of nationality as a mere belonging in fact is, according to 
the author, not only used by conflict of laws, but also by international law. 
In the corresponding pages (pp. 137-151) the full untenability of the 
dualistic doctrine reveals itself glaringly. According to the author, inter- 
national law regulates exclusively relations between sovereign entities, but 
not the forms of acquisition, modification or loss of sovereignty itself. 
International law takes sovereign states, their jurisdiction, their capacity 
only as pre-existing data. Sovereign states are original, their legal orders 
are original; their jurisdiction is merely an historical sociological fact, and 
by no means a competence given to them by international law. That is 
why for the author American interstate conflict of laws is something 
totally different from American international conflict of laws—that is 
why a non-sovereign entity, even if it is a subject of international law, can 
have no ‘‘original’’ legal order. Hence a reference in a norm of conflicts 
of laws of the lex fori, in the case of ships flying the flag of the United 
Nations, can only mean a reference of belonging in fact to the sovereign 
state which has admitted this ship to navigation through registration. For 
the so-called ‘‘internal law’’ of the United Nations is for the author neither 
international law, nor can it be an ‘‘original’’ legal order. Let us men- 
tion here that long ago the European Danube Commission which, by treaty, 
was wholly independent of the legal order of the state of its seat, had its 
own ships on the Danube which flew the flag of the Commission. 

All that shows convincingly that the dualistic construction, apart from 
being untenable philosophically and theoretically, is wholly unable to 
present systematically the international law actually in force. 

Joser L. Kunz 


Swords into Plowshares. The Problems and Progress of International 
Organization. By Inis L. Claude, Jr. New York: Random House, 1956. 
pp. xii, 498. Appendices. Index. $9.00. 


We have here a very intelligent and sympathetic appreciation of the 
problems of international organization, subdivided into various chapters 
dealing with different aspects of the League of Nations and the United 
Nations, and a number of substantive problems, such as voting, administra- 
tion, collective security, and so on. 

The heart of the author is obviously committed to the cause of inter- 
national organization—as the title of the volume would imply. This leads 
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inevitably to a certain bias in dealing with particular topics. On the other 
hand, the author exercises a good deal of discretion at other points—see the 
treatment of majority rule in Chapter 7. On the whole the balance swings 
definitely on the side of scientific objectivity. 

The main criticism which this reviewer would express in relation to this 
work refers to the neglect of the vast volume of international organization 
outside of the United Nations. There are dozens and scores of international 
institutions outside of that organization and the Organization of American 
States, not to mention the whole network of diplomacy, treaty-making, 
independent conferences and tribunals and so on. The problems of inter 
national organization are not confined to the United Nations, to which at 
least one half of this volume is devoted. The United Nations will come 
to an end sooner or later. But the problem of international organization 
will go on forever. 

Pitman B. Porrer 


The United Nations. Ten Years’ Legal Progress. By Hans Kelsen and 
others. The Hague: Nederlandse Studentenvereniging voor Wereld- 
rechtsorde, 1956. pp. viii, 192. 


This small but substantial volume, published by the Dutch United 
Nations Students Association, contains, under a somewhat misleading title, 
a collection of essays written on the occasion of the tenth anniversary of 
the United Nations. The international symposium includes: ‘‘ General 
International Law and the Law of the United Nations’’ by H. Kelsen, 
U. S. A.; ‘‘Sovereignty and the United Nations (Domestic Jurisdiction)’ 
by U. Scheuner, Germany; ‘‘The Development and Codification of Inter- 
national Law’’ by R. Cordova, Mexico; ‘‘The United Nations and the De- 
velopment of International Criminal Law’’ by B. V. A. Réling, Nether- 
lands; ‘‘Function of the International Court of Justice in the Framework 
of the International Legal Order’’ by E. Hambro, Norway; ‘‘The United 
Nations and the Underdeveloped Areas’’ by W. F. de Gaay Fortman, 
Netherlands ; ‘‘La Question des Aborigénes aux Nations Unies’’ by F. van 
Langenhove, Belgium; ‘‘Statut Juridique des Fonctionnaires des Nations 
Unies’’ by Suzanne Bastid, France; ‘‘Revision of the Charter’’ by J 
Robinson, Israel. Limitations of space permit only the following comments 

In his essay Professor Kelsen deals with the relationship between general 
international law and the law of the United Nations established by the 
Charter to which almost all, but not all, the states of the world are parties. 
He illustrates the problem by comparing the collective security system of 
the two legal orders and discusses in this connection Article 2, par. 6, of the 
Charter to which almost all, but not all, the states of the world are parties. 
member states act in accordance with the Principles of the Charter ‘‘so far 
as may be necessary for the maintenance of international peace and 
security.”” He points out that the Charter is, in this respect, a treaty 
a la charge d’Etats tiers and that, in view of the ‘‘exceptions to the princi- 
ple restricting the binding force of a treaty to the contracting parties,”’ it 
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may be considered to be in conformity with general international law. 
Or, as Kelsen himself put it in his The Law of the United Nations (p. 109) : 


In Article 2, paragraph 6, the Charter shows the tendency to be the 
law not only of the United Nations but also of the whole international 
community, that is to say, to be general, not only particular, interna- 
tional law. 
This opens wide perspectives and suggests again the importance of an ex- 
haustive study of the problem of autonomy and heteronomy in interna- 
tional law which remains yet to be written. 

The first Registrar of the International Court of Justice rightly starts 
his interesting essay on the function of the Court with a reference to Article 
38 of the Statute, which declares this function to be ‘‘to decide in ac- 
cordance with international law such disputes as are submitted to it.”’ 
Dr. Hambro rightly emphasizes the importance of the quasi-judicial ad- 
visory opinions of the Court and of the case law it builds up through its 
judgments and opinions (this despite Article 59 of the Statute). On the 
other hand, he seems to overstress the law-creating réle of the Court, al- 
though he realizes the danger which such law-creation and development by 
the Court implies, as far as the recognition and extension by states of 
the Court’s jurisdiction are concerned. 

The timely and not so timely problem of Charter revision (as the recent 
postponement of a consideration of the question in the United Nations for 
another two years shows) is ably dealt with by Dr. Robinson. He sketches 
the role of the United Nations in world politics and the metamorphosis 
which the organization and its Charter have undergone, outlines the review 
of the Charter in and outside the United Nations and discusses problems 
arising in connection with the convocation of a revision conference. As 
this reviewer has tried to show elsewhere, there is this paradox: The greater 
the disagreement between United Nations Members, the greater the need 
for Charter revision and the smaller its likelihood, and vice versa. Funda- 
mentally, revision is either unlikely or unnecessary. 

Sato ENGEL 


A Short History of the Far East. 3rd ed. By Kenneth Scott Latourette. 
New York: Macmillan Co., 1957. pp. xiv, 754. Index. 


Professor Latourette first studied ‘‘Far East’’ at Yale and later long 
taught ‘‘Far East’’ at that university. He first went to the Far East, to 
China, two years before the fall of the Manchus. He was there when in 
1911 the Republic of China was born. In the year in which World War 
[ began he entered upon the career in which he has achieved distinction 
first as a pioneer and ultimately as a patriarch among American scholars 
concerned, whether as teachers or as writers or as both, with either or with 
both of two subjects, knowledge of the Far East and knowledge of Chris- 
tian Missions. 

After forty years of getting and giving, at home and abroad, in those 
fields, and with long experience in the classroom, in the pulpit, on lecture 
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platforms and as the author of many books, he produced in 1946 ‘‘A 
Short History of the Far East.’’ Of this book he himself said: ‘‘The 
purpose .. . is to provide an introduction to the contemporary Far East.’ 
He had in mind both ‘‘general readers’’ and ‘‘teachers and students who 
desire a text book,’’ and he wrote ‘‘primarily’’ for Americans. He be- 
lieved that ‘‘the American public will best be served by as objective and 
dispassionate a treatment as the author can achieve’’ and, further, that 
‘*the present can be understood only through a knowledge of the past.’ 
In 1951 came a second edition, and now, in 1957, a third. 

In this book Professor Latourette has dealt largely with history and 
polities; has featured not only China and Japan, the principal Asian coun- 
tries in the Far East, but also India, which competes with those two in the 
larger region, Eastern Asia; and has given attention to ‘‘the lesser lands’’ 
collectively and individually ; but he has dealt only incidentally and passim, 
though extensively, with the Czarist and Soviet operations in the Far East 
rather than expressly with the now important product of those operations 
the Russian Far East. (The Soviet Union, by virtue of its possession and 
development of the huge area between Lake Baikal and the Pacific, has 
itself become a Far Eastern—as well as European—Power and thus is a 
fourth among the leading contenders in Eastern Asia for place and infiu- 
ence in that vast region.) 

For the purposes of a ‘‘short history’’ and an ‘‘introduction’’ the author 
has done well by the lands and the developments which have been and ar 
of most importance toward giving Americans a working perspective 
regard to the Far East. Among other things—understanding as he does 
the part which has been played by Christianity in the evolution of West- 
ern culture, in the history of the Western expansion, and in the thinking 
and the way of living which prevail in the United States—he has not 
failed to give attention to the réle of Christian missionaries and the place 
historical and actual, of the movement which they represent, in relations 
between the West and the lands and peoples of the Far East. Very useful 
‘fas is,’’ the book would have even greater value, as this reviewer sees it, but 
for Professor Latourette’s conscientious commitment and adherence to th 
principle of ‘‘dispassionate treatment.’’ 

In this third edition the text has been revised to the extent of attentio 
having been given to territorial changes and to refurbishing of th 
bibliographies and, most importantly, a chapter having been added *'t 
bring the narrative down to date.’’ More attention might to advantas* 
have been given to internal revision of some passages and down-to-dating 
of some of the chapters individually. It is regrettable that of its half: 
dozen simply and clearly-drawn maps two at least have been left sadly ou 
of date. 

Among adjectival features of special merit are the author’s reliance © 
his own text without an underpinning of footnotes and of sets of questions 
or topics for the feather-bedding of teachers and students; the brevity a0° 
selectivity displayed in the composition of the bibliographies; and th 
presence of a comprehensively adequate index. 


StranLey K. Hornseck 
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United States-Persian Diplomatic Relations 1883-1921. By Abraham 
Yeselson. New Brunswick: Rutgers University Press, 1956. pp. xii, 
252. Index. 


This well-documented book deals with the United States’ diplomatic 
relations with Iran and will be of value to the serious student as well as 
the general reader. It is a competent book in the style of a doctoral thesis. 

Obviously the author’s aim has been a limited one, namely, the appraisal 
of the American aspect of United States relations with Iran during the 
period under consideration. The author has extensively examined the 
State Department files and has drawn heavily from consular letters, notes, 
despatches, and instructions. Somewhat undue emphasis upon the presen- 
tation of the contents of these documents and their essential substance is 
made at the expense of the study and evaluation of the problem. In fact, 
the work is basically a mosaic of phrases and quotations from the wealth 
of diplomatic correspondence which are presented in a systematic fashion 
together with explanations to make the work clear and more meaningful. 
Analytical consideration is thinly scattered here and there. Little attempt 
is made to integrate the pattern of the Iranian position and the pattern of 
British and Russian movements with American diplomacy in order to 
examine the difficult and much neglected political and psychological war- 
fare aspect of the subject. 

The author’s treatment leaves something further to be desired. The 
period under study is an important link in the chain of events that fol- 
lowed up to recent years. British influence began to decline during this 
period and the slow but inevitable course of American intervention in 
Iran increased. Therefore, a more concrete evaluation of the nature of 
the position of the United States in Iranian affairs and the implications 
thereof seems essential to the study. 

In the examination of United States-Persian diplomatic relations the 
author has made no use of the Persian material. Only excerpts of the 
Iranian documents which were contained in the American sources are pre- 
sented. The author has actually presented the American side of the 
relations with Iran and it is quite possible that some readers may get an 
incomplete impression in some instances. Moreover, there are traces of 
somewhat hasty judgment against Persians which may distract the serious 
student, and indeed the vindicatory tone of it is strong with no effort to 
examine the Persian views. This is no place to express judgment con- 
cerning the author’s handling of particular views and the above comment 
is distinctly a one-word reminder. 

Finally, among the books listed by the author there are some which are 
of little significance, while a number of serious and valuable sources are 
omitted. 


Despite these shortcomings the author has pursued the subject matter 
diligently, with competence and accuracy. The material is well integrated 
as a whole, and the book constitutes interesting reading. 


Crrus H. KHasiri 
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Sterling Dollar Diplomacy. Anglo-American Collaboration in the Recon- 
struction of Multilateral Trade. By Richard N. Gardner. Oxford: 
Clarendon Press, 1956. pp. xxii, 423. Index. $6.75; 30s. 


As Mr. R. F. Harrod writes in his ‘‘Foreword,’’ this is a stimulating 
book on an important subject. As it is only marginally concerned with 
international law, a short notice may suffice for these pages; nor does this 
reviewer enjoy the double qualification of the author as an economist and 
a lawyer. 

It is, however, obvious that the most vital developments in international 
law in the postwar world have occurred in the sphere of international 
economic relations, and that the international lawyer cannot hope to under. 
stand such issues as the General Agreement on Tariff and Trade or the 
function of such institutions as the International Monetary Fund or the 
World Bank, without a study of the economic background. The main 
value of the book does not, however, lie in the skillful tracing of the eco- 
nomic issues, but in its study of ‘‘the making of international economic 
policy and the shaping of institutions to implement that policy. It places 
special emphasis on the interaction between official policy and public opin- 
ion—particularly, on the difficult problem of explaining complex economic 
policies to a democratic electorate. . . . Perhaps it can best be described 
as ‘a study in international economic diplomacy.’ ’’ * 

The approach is a combination of the historical and the functional 
The main issue of the book is the problem of multilateralism in the economic 
relations between Britain and the United States. At the same time, the 
story unfolds historically, from the war years to perhaps the severest 
crisis in the economic relations between the two countries in 1947. There 
the story unfortunately ends, although we may hope that Mr. Gardner 
will, at some time, take it up further. 

This is not the only instance in which the remarkable and perhaps 
unique experiment in close integrated economic collaboration between the 
two countries during the supreme emergency was followed by a sudden, 
tragic, relaxation and even antagonism in the postwar world. Most of 
this, as Mr. Gardner points out, was due to misunderstandings on both 
sides, not only by ill-informed public opinion, but also by many of the 
politicians and statesmen immediately involved. For a few critical years, 
the United States believed in a return to normalcy, to ordinary commercial 
dealings with a country that had, at the end of the second World War, 
nearly exhausted the economic reserves accumulated during centuries, and 
spent in two World Wars. The British felt that they had contributed 
more in the way of personal and economic sacrifices than the United States 
(which, particularly in the economic field, can hardly be denied). The 
Americans felt, as so often, that Britain was tending to use Uncle Sam* 
naive goodheartedness. The tragic climax of these misunderstandings Wa 
the brief period of free convertibility of sterling, based on the Financial 
Agreement, followed by the severe economic crisis in Britain of 1947. 


* From the author’s Preface. 
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The greatest positive achievement of that whole period did not result 
from any direct Anglo-American negotiations, but from the Marshall Plan, 
from which Britain derived substantial benefits, but which was essentially 
aimed at the reconstruction of Western Europe. It remains nonetheless a 
shining landmark in the history of postwar economic diplomacy. For here 
the United States clearly understood the part which it had to play as the 
world’s leading producer and creditor, and as political and military leader 
of the Western world. Perhaps American policy was able to be less self- 
conscious in problems affecting Europe as a whole than in those affecting 
its relations with Great Britain, still often marred by historical reminis- 
cences and misunderstandings that occur so frequently between nations, 
as between people, that have much in common. 

The book is also valuable for the lucid description of the main personages 
at work in this critical period, notably Keynes and White, the two chief 
architects of what eventually became the International Monetary Fund. 

Perhaps the greatest single lesson to be learned from a study of this 
book for international economists, diplomats and lawyers, is the danger 
of making some abstract ideal or stock phrase such as ‘‘multilateralism’’ a 
guide to action, instead of studying an immensely complex problem of this 
kind against the context of national conditions, economic circumstances and 
political preparedness. The book ends with an account of the collapse of 
the proposed International Trade Organization (ITO), to which a subse- 
quent volume may have to add the similar collapse of the far more modest 
substitute, the Office for Trade Cooperation (OTC). Significantly, the 
greatest advance in multilateralism has not been achieved on a general 
international level, despite the by no means negligible achievements of 
GATT, but in the more closely knit community of ‘‘ Little Europe,’’ where, 
essentially as a result of postwar political developments, the Coal and Steel 
Community is now certain to be followed by a common market and a 
European Atomic Energy Authority. 

W. FRIEDMANN 
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, July 18, 1957 (No. 29). A Policy Dictated by Concern for Peace (pp. 3-4 
Observer; ‘‘War is No Solution’’ (pp. 7-8), Bruno Kheisky; The Commonwealth 
Conference (pp. 10-12), Y. Rigin; More About Neutrality (pp. 17-18), G. Zadorozhny 
, July 25, 1957 (No. 30). International Cooperation (pp. 1-2). 

——, August 1, 1957 (No. 31). Principled Policy Triumphs (pp. 3-4), Observer; 
G. R. R.’s International Ties (pp. 5-7), L. Bezymensky; Walter Lippmann Does Some 
Rethinking (pp. 7-10), A. Leonidov; New Label for an Old Poison (pp. 11-12), E 
Primakov; After McCarthy (pp. 13-15), C. Belfrage. 

——, August 8, 1957 (No. 32). The Sixth Great Power (pp. 14-15), A. Dyakov; 
Australia’s New Orientation (pp. 17-18), I. Lebedev; The Scientist and the Atomic 
Weapon (pp. 18-19), A. V. Topchiev. 

, August 15, 1957 (No. 33). Reunion Through Confederation (pp. 3-6), V 
Mamontov; Have They a Disarmament Program? (pp. 13-15), G. Zadorozhny; Th 
Kastner Murder Case (pp. 19-21), A. Ivanenko. 

New York UNIVERSITY Law Review, June, 1957 (Vol. 32, No. 6). Nationalization 
of Foreign Property Interests, Particularly Those Subject to Agreements with the State 
(pp. 1122-1136), Cecil J. Olmstead. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES Recut, April, 1957 (Vol. 8, No. 
1). Platon und die Naturrechtslehre (pp. 1-43), Hans Kelsen; Field Law and Law 
Field (pp. 44-81), Barna Horvath; Probleme der Anerkennung auslindischer Devi 
senbewirtschaftungsmassnahmen (pp. 82-105). 

OsTEUROPA-RECHT, June, 1957 (Vol. 3, No. 1). Der Oktoberumbruch und die jiingste 
Rechtsentwicklung in Polen (pp. 1-7), Curt Poralla; Die Nationaliserung in Osteuropa 
(pp. 8-17), Konstantin Katzarov; Arbeitsschutz in der UdSSR (pp. 18-27), Hans 
Niedermeier. 

PoLitica INTERNACIONAL, March, 1957 (No. 30). Historia y leccién de quince dias 
de mdéxima tension mundial: Aplicacién de la reciente doctrina pontificia al caso de 
Hungria (pp. 29-44), Luis Garcia Arias; El initil litigio del Canal de Suez (pp. 45-70), 
Pedro Gémez Aparicio; Suez de Egipto y para todos (pp. 71-83), Fernando de Lasala 
Samper; El nomadismo y los acontecimientos norteafricanos (pp. 85-96), Enrique 
Manera; El problema de la reunificacién alemana a la luz de las préximas elecciones 
(pp. 99-105), Emilio Beladiez; La lucha en el Yemen (pp. 129-133), Miguel Cuartero; 
Valoracién estratégica del Golfo de Akaba (pp. 135-137), Enrique Manera; Una ojeada 
sobre el desarrollo industrial Chino (pp. 139-146), Leandro Rubio Garcia; El problema 
de Cachemira (pp. 147-152), Miguel Cuartero; La politica internacional en los meses de 
enero y febrero de 1957 (pp. 155-161), Fernando Murillo Rubiera. 
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, May, 1957 (No. 31). La Negociacidén de los Tratados del Mercado Comunh y 
Euratom (pp. 9-23), Pedro Temboury de la Muela; El Mercado Comiin Europeo (pp. 
25-54), Manuel Fuentes Irurozqui; Attencion al ‘‘Mercado’’ de la Europa Oriental: 
Industrializacién y Especializacién (pp. 55-65), Leandro Rubio Garcia; Cinco aiios de 
labor del Comité de Migraciones europeas (pp. 67-81), Antonio Lago Carballo; La 
U. R. 8S. S. ante el Plan Marshall (pp. 85-90), Juan Dacio; Reunidn de la O.T.A.N. en 
Bonn (pp. 91-96), Miguel Cuartero Larrea; Un nuevo socialismo en la zona oriental 
alemana (pp. 97-111), Emilio Beladiez; Ttinez entre ei sistema drabe y el sistema 
mediterrdneo (pp. 113-123), Rodolfo Gil Benumeya; Jordania, solucién y problema 
(pp. 125-136), Alberto Pascual Villar; La Politica internacional en los meses de marzo 
y abril de 1957 (pp. 139-145), Fernando Murillo Rubiera. 

Recut In Ost unD WEsT, June 1, 1957 (Vol. 1, No. 3). Uber das Vertragsrecht 
in den Satellitenléndern (pp. 97-102), Stefan Osusky. 

REVISTA DE LA FACULTAD DE DERECHO DE LA UNIVERSIDAD DE MapripD, 1957 (Vol. 1, 
No. 1). El aprovechamiento hidroeléctrico de los rios internacionales en las zonas 
fronterizas espatolas (pp. 9-17), José de Yanguas Messia; El Instituto de Derecho 
Penal Extranjero y Derecho Penal Internacional de Friburgo (Alemania) (pp. 81-92), 
José Maria Rodriguez Devesa; La aeronave en el nuevo Reglamento del Registro 
Mercantil (pp. 93-105), Carlos Jesus Alvarez Romero. 

REVISTA DE LA FACULTAD DE DERECHO (UNIVERSIDAD DE OVIEDO), June, 1956 (Vol. 4, 
No. 77). La Técnica del riesgo calculado en el mundo internacional posbélico (pp. 153- 
176), C. Barcia Trelles; El problema de la adhesién de Espafa a la cldusula facultativa 
del Tribunal Internacional de Justicia (pp. 177-217), A. Miaja de la Muela; La guerra 
preventiva y su licitud (pp. 219-241), L. Gareia Arias. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SoTTiLe), April-June, 1957 (Vol. 35, No. 2.) Les Expériences atomiques et le Droit In 
ternational (pp. 135-141), Antoine Sottile; La Situation actuelle du Monde. Le Cata 
clysme social de 1939 (pp. 142-147), Alejandro Alvarez; Nature Juridique et Fonction 
de la Responsabilité internationale de l’Etat (pp. 148-157), Garcia Amador; L’Etab- 
lissement d’une Cour Criminelle Internationale (pp. 158-168), V. Vespasien Pella; Od 
en sommes-nous sur le Probléme de l’agression? (pp. 169-183), G. Piotrowski; Une 
heureuse initiative de la France (pp. 184-185), Antoine Sottile. 

REVUE pu Droit PuBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
May-June, 1957 (Vol. 73, No. 3). Contribution a une Théorie de la Fonction Publique 
Supranationale (pp. 474-512), Claude Lassalle. 

Revue GfNERALE DE Droit INTERNATIONAL PusLic, January-March, 1957 (Vol. 61, 
No. 1). La Convention européenne d’établissement (pp. 5-50), Louis Rigaud; Le 
probleme de la révision de la Charte des Nations Unies (pp. 51-70), Manfred Lachs; 
Esclavage et droit international (pp. 71-101), Georges Fischer. 

SuprTen, BuLuetTin, July/August, 1957 (Vol. 5, Nos. 7-8). Communist Defection 
and Expellee Claims (p. 73), Rudolf Lodgman von Auen; Refugees—A European Asset 
(pp. 78-79), Walter Stain; Sudetens Reafirm Claim to Homeland (pp. 79-82), Sue 
G. Dayton. 

Ukrainian Review, Summer, 1957 (Vol. 4, No. 2). National Revolutions (pp. 3- 
9), Niko Nakashidze; Ukraine and Turkey (pp. 17-23), Vasyl Oreletsky; Bolshevist 
Terror (pp. 32-39), Hryhoriy Vashchenko; The Problem of Russian Colonialism in 
Ukraine (pp. 70-72), V. B. 

Wortp Arrairs, Summer, 1957 (Vol. 120, No. 2). The Climate of Europe (pp. 35- 
37), Leonard Tennyson; The American Vice-Presidency and Foreign Affairs (pp. 38- 
41), Irving G. Williams; Morocco’s Problems (pp. 41-43), A. J. Maxwell; The 
American Mediterranean (pp. 46-48), Joseph F. Thorning. 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, July, 1957 
(Vol. 22, No.2). Postmortale Anderung der Sachnormen des Erbstatuts (pp. 201-219), 
Alexander N. Makarov; Anerkennung auslindischer Adoptionen im englischen Rechts- 
kreis (pp. 220-261), H. Peter Dopffel; Die englische Rechtsprechung auf dem Gebiete 
des internationalen Privatrechts 1958-1955 (pp. 262-275), Frederick Honig; Das 
internationale Privatrecht Schwedens 1949-1955 (pp. 276-300), Josef Fischler. 
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ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, June, 
1957 (Vol. 17, Nos. 3-4). Zur Anwendung der Grundsatzartikel des Vertrages tiber die 
Europdische Gemeinschaft fiir Kohle und Stahl (pp. 407-427), Hermann Mosler; Di 
Vertragschliessungsbefugnis der Europédischen Gemeinschaft fiir Kohle und Stahl (pp. 
428-447), Hans-Joachim Hallier; Vorgeschichte und Zustandekommen der Pariser 
Vertrage vom 23. Oktober 1954 (pp. 448-475), Ellinor von Puttkamer; Der Anspruch 
des Staatsbiirgers auf Schutz gegeniiber dem Ausland nach deutschem Recht (pp. 476- 
545), Wilhelm Karl Geck; Die Friedenssicherung im amerikanischen Regionalsystem 
(pp. 546-567), Hermann Meyer-Lindenberg; The Application of International Lat 
in the English Courts (pp. 568-612), Mareus Lefébure; Entscheidungen nationale: 
Gerichte in vdlkerrechtlichen Fragen: Englische Rechtsprechung 1953-1955 (pp. 613 
630), Frederick Honig; Das indische Staatsangehdrigkeitsgesetz vom 30. Dezember 19 
(pp. 631-633), Makarov; Die ersten Urteile des italienischen Verfassungsgerichtshofs 
(pp. 643-654), Eckhart Thomas; Fragen des dffentlichen Rechts in der amerikanisch 
Feindvermégensprazis 1956 (pp. 655-668), Martin Domke. 

ZEITSCHRIFT FUR Lurrrecnt, July, 1957 (Vol. 6, No. 3). Der Bericht des Unteraus 
schusses des Rechtsausschusses der ICAO iiber die Bestrafung der an Bord von Luft 
fahrzeugen begangenen strafbaren Handlungen (pp. 162-168), Helmuth von Weber 
Strafbare Handlungen an Bord von Luftfahrzeugen im Hinblick auf den Bericht des 
Unterausschusses des ‘‘Legal Committee’’ der ICAO (pp. 170-196), Alex Meyer 


OFFICIAL DOCUMENTS 


BELGIUM—FRANCE—GERMAN FEDERAL REPUBLIC— 
ITALY—LUXEMBOURG—NETHERLANDS 


TREATY ESTABLISHING THE EUROPEAN ECONOMIC 
COMMUNITY * 


Signed at Rome March 25, 19357. 


His Masesty THe KING OF THE BELGIANS, THE PRESIDENT OF THE FRENCH 
REPUBLIC, THE PRESIDENT OF THE GERMAN FEDERAL REPUBLIC, THE PREsI- 
DENT OF THE ITALIAN Repusuic, Her HiGHNess THE Granp DucHEss 
or LuxemeourG, Her MaJesty THE QUEEN OF THE NETHERLANDS, 


RESOLVED to establish the foundations of an ever closer union among the 
European peoples, 


DETERMINED to ensure the economic and social progress of their countries 
by common action in abolishing the barriers which divide Europe, 


ASSIGNING to their efforts the main purpose of constantly improving the 
living and working conditions of their peoples, 


REALISING that the removal of existing obstacles calls for concerted ac- 
tion in order to guarantee stable conditions of expansion, balanced trade 
and fair competition, 


Anxl0us to strengthen the unity of their economies and ensure their har- 
monious development by reducing differences between the various regions 
and the backwardness of the less-favoured, 


Desirous of contributing by means of a common commercial policy to the 
gradual removal of restrictions on international trade, 


PurRPosING to confirm the ties which unite Europe and overseas countries 
and territories, and wishing to ensure their increasing prosperity in ac- 
cordance with the principles of the United Nations Charter, 


RESOLVED to strengthen the safeguard of liberty and peace by building 
up this combination of resources, and calling upon the other peoples of 
Europe who share their ideal to join in their efforts, 


Have Decipep to set up a European Economie Community and to this 
end have designated as their Plenipotentiaries : 


* Provisional English text. Since going to press a definite English text has been 
issued by the Secretariat of the Interim Committee for the Common Market and 
Euratom, Brussels. The treaty has been ratified by the governments of France, the 
Federal Republic of Germany, and Italy. 
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His Masesty THE KING oF THE BELGIANS: 
M. Paul-Henri Spaaxk, Minister for Foreign Affairs; 
Baron J. Ch. Snoy et d’Oppurrs, Secretary-General of the Ministry of 
Economie Affairs, Leader of the Belgian delegation to the Intergovern- 
mental Conference ; 


THE PRESIDENT OF THE FRENCH REPUBLIC: 
M. Christian Pineau, Minister for Foreign Affairs; 
M. Maurice Faure, Parliamentary Under-Secretary in the Ministry of 
Foreign Affairs; 


THE PRESIDENT OF THE GERMAN FEDERAL REPUBLIC: 


Dr. Konrad ApENAUER, Federal Chancellor ; 
Professor Dr. Walter HALLsTEIN, permanent Under-Secretary in the Min- 
istry of Foreign Affairs; 


THE PRESIDENT OF THE ITALIAN REPUBLIC: 


M. Antonio Seen, President of the Council of Ministers; 
Professor Gaetano Martino, Minister for Foreign Affairs; 


Her HigHNess THE Granp DucHuess or LUXEMBOURG: 
M. Joseph Becu, Minister of State, Minister for Foreign Affairs; 
M. Lambert ScHaus, Ambassador, Leader of the Luxembourg delegation 
to the Intergovernmental Conference ; 


Her MaJesty THE QUEEN OF THE NETHERLANDS: 
M. Joseph Luns, Minister for Foreign Affairs; 
M. J. LintHorst-Homan, Head of the Netherlands delegation to the 
Intergovernmental Conference ; 


who, having exchanged their full powers, found in good and due form, 
have agreed on the following provisions: 


PART ONE. PRINCIPLES 
ARTICLE 1 


By the present Treaty, the High Contracting Parties establish among 
themselves a European Economic Community. 


ARTICLE 2 


The Community’s mission shall be, by establishing a common market and 
gradually removing differences between the economic policies of Member 
States, to promote throughout the Community the harmonious development 
of economic activities, continuous and balanced expansion, increased sta- 
bility, a more rapid improvement in the standard of living and closer re- 
lations between its Member States. 


| 


1957] OFFICIAL DOCUMENTS 867 


ARTICLE 3 


With the objects set out in the preceding Article the Community’s action 
shall include, on the conditions and at the rates provided for in the present 
Treaty : 


(a) the removal of customs duties, as between Member States, and of 
quantitative restrictions on the importation and exportation of goods as 
well as of all other measures with equivalent effect, 

(b) the establishment of a common customs tariff and a common com- 
mercial policy towards States outside the Community, 

(c) the abolition, as between Member States, of obstacles to the free 
movement of persons, services and capital, 

(d) the inauguration of a common agricultural policy, 

(e) the inauguration of a common transport policy, 

(f) the establishment of a system ensuring that competition shall not be 
hampered in the common market, 

(g) the adoption of procedures to enable the economic policies of Mem- 
ber States to be co-ordinated and to remedy disequilibria in their balances 
of payments, 

(h) the removal of differences in national laws so far as is necessary for 
the operation of the common market, 

(i) the creation of a European Social Fund in order to enhance possi- 
bilities of employment for workers and contribute to the raising of their 
standard of living, 

(j) the establishment of a European Investment Bank to facilitate eco- 
nomic expansion of the Community by creating fresh resources, 

(k) the association of overseas countries and territories with the Com- 
munity with a view to increasing trade and to pursuing in common efforts 
towards economic and social development. 


ARTICLE 4 


1. Responsibility for carrying out the tasks entrusted to the Community 
shall be vested in 
—an Assembly 
—a Council 
—a Commission 
—a Court of Justice. 
Each of these institutions shall act within the limits of the powers conferred 
upon it by the present Treaty. 
2. The Council and the Commission shall be assisted by an Economic and 
Social Committee exercising advisory functions. 


ARTICLE 5 


Member States shall take all appropriate general or special measures to 
ensure the fulfilment of the obligations resulting from the present Treaty 
or from the decisions of the institutions of the Community, and shall 
facilitate the accomplishment of its mission. 
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They shall refrain from all measures likely to jeopardise achievement 
of the aims of the present Treaty. 


ARTICLE 6 


1. Member States, acting in close collaboration with the institutions of 
the Community, shall co-ordinate their respective economic policies so 
far as is necessary to achieve the aims of the present Treaty. 

2. The institutions of the Community shall be careful not to endanger 
the internal and external financial stability of Member States. 


ARTICLE 7 


Within the field of application of the present Treaty and without pre)- 
udice to the special provisions included therein, all discrimination on the 
grounds of nationality shall be prohibited. 

On the proposal of the Commission and after consulting the Assembly, 
the Council may, by the prescribed majority, lay down regulations prohibit- 
ing such discrimination. 


ARTICLE 8 


1. The common market shall be gradually established over a transitional 
period of 12 years. 

The transitional period shall be divided into three stages of four years 
each, which may be altered on the conditions set out hereunder. 

2. To each stage there shall be assigned a co-ordinated group of activi- 
ties which must be undertaken and pursued concurrently. 

3. Passage from the first to the second stage shall be conditional upon 
establishment of the fact that the main aims specifically laid down in the 
present Treaty for the first stage have been effectively achieved, and that, 
subject to the exceptions and procedures provided for in this Treaty, com- 
mitments have been met. 

This fact shall be established at the end of the fourth year by the Coun- 
cil voting unanimously on a report by the Commission. However, a 
Member State may not prevent a unanimous decision by availing itself 
of its failure to fulfil its own obligations. In the absence of a unanimous 
decision the first stage shall automatically be extended for one year. 

At the end of the fifth year, the Council shall establish the aforesaid 
fact under the same conditions. In the absence of a unanimous decision, 
the first stage shall be automatically extended for a further year. 

At the end of the sixth year, the Council shall establish the aforesaid 
fact by a prescribed majority vote on a report by the Commission. 

4. Within one month as from this last vote, each Member State which 
voted with the minority or, if the requisite majority was not obtained, 
any Member State shall be entitled to ask the Council to appoint an Arbi- 
tration Board whose decision shall bind all Member States and the insti- 
tutions of the Community. The Arbitration Board shall consist of three 
members appointed by a unanimous vote of the Council taken on a pro- 
posal by the Commission. 
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If the Council has not appointed the members of the Arbitration Board 
within one month of being asked to do so, they shall be appointed by the 
Court of Justice within a further period of one month. 

The Arbitration Board shall appoint its own President. 

It shall give its award within six months of the date of the vote by the 
Council referred to in the last sub-paragraph of paragraph 3. 

5. The second and third stages may not be extended or curtailed except 
by unanimous decision of the Council taken on a proposal by the Commis- 
sion. 

6. The provisions of the foregoing paragraphs shall not have as their 
result any extension of the transitional period beyond a total duration of 
fifteen years from the date of the entry into force of the present Treaty. 

7. Subject to the exceptions or derogations provided for in the present 
Treaty, the expiration of the transitional period shall mark the final date 
for the entry into force of the whole body of regulations provided for, 
and for the completion of all the operations entailed by the establishment 
of the common market. 


PART TWO. BASES OF THE COMMUNITY 
CHAPTER I 
Free Movement of Goods 


ARTICLE 9 


1. The Community is based upon a customs union covering the exchange 
of all goods and comprising both the abolition, as between Member States, of 
customs duties on imports and exports and all taxes with equivalent ef- 
fect, and also the adoption of a common customs tariff in their relations 
with outside countries. 

2. The provisions of Section 1, Sub-section 1 and of Section 2 of the 
present Chapter shall apply to products originating in Member States 
and to those coming from outside countries which are freely available in 
Member States. 


ARTICLE 10 


1. Products freely available in a Member State shall be understood to 
mean products coming from an outside country, in respect of which the 
necessary import formalities have been carried out and the customs duties 
or equivalent taxes have been collected in the Member State in question, 
and in respect of which a total or partial drawback on such duties or taxes 
has not been granted. 

2. Before the end of the first year following the entry into force of the 
present Treaty, the Commission shall decide upon the measures required 
to ensure the administrative co-operation necessary to the application of 
paragraph 2 of Article 9, taking due account of the need for reducing to 
the minimum the formalities imposed on trade. 

Before the end of the first year following the entry into force of the 
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present Treaty, the Commission shall decide upon the provisions applicable, 
in trade between Member States, to goods originating in one of them the 
manufacture of which has involved the use of products on which the cus- 
toms duties or equivalent taxes chargeable on them in the exporting Member 
State have not been levied or in respect of which a total or partial draw- 
back on such duties or taxes has not been granted. 

When adopting such provisions, the Commission shall take account of 
the regulations laid down for the abolition of customs duties within the 
Community and for the progressive application of a common customs 
tariff. 


ARTICLE 11 


The Member States shall take all appropriate measures to enable their 
Governments to fulfil, within the prescribed time-limits, the obligations 
with regard to customs duties which are incumbent on them under the 
terms of the present Treaty. 


SECTION 1--THE CUSTOMS UNION 


SUB-SECTION 1: The abolition of customs duties as between Member States 


ARTICLE 12 


Member States shall refrain from introducing, as between themselves, 
any new customs duties or equivalent taxes on import or exports, and from 
raising the level of those they impose in their commercial relations with 
each other. 


ARTICLE 13 


1. Customs duties on imports applied between Member States shall be 
progressively abolished by them, during the transitional period, under the 
conditions provided for in Articles 14 and 15. 

2. Taxes of equivalent effect to customs duties on imports applied be- 
tween Member States shall be progressively abolished by them during the 
transitional period. The Commission shall issue directives as to the rate 
at which this abolition shall be effected. It shall take as a basis the rules 
contained in paragraphs 2 and 3 of Article 14 and also the directives is- 
sued by the Council in application of the said paragraph 2. 


ARTICLE 14 


1. In the case of each product, the basic duty to which the successive 
reductions shall apply shall be the duty applicable on 1 January 1957. 
2. The timing of the reductions shall be fixed as follows: 

(a) during the first stage, the first reduction shall be made one year 
after the entry into force of the present Treaty; the second shall be made 
eighteen months later; the third, at the end of the fourth year following 
the entry into force of the present Treaty ; 
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(b) during the second stage, a reduction shall be made eighteen months 
after the beginning of this stage; a second reduction, eighteen months after 
the preceding one; a third, one year later; 

(c) the remaining reductions shall be carried out during the third 
stage; the Council, voting with the prescribed majority on a proposal by 
the Commission, shall issue directives fixing the timing of such reductions. 

3. At the time of the first reduction, Member States shall, for each prod- 
uct, apply as between themselves a duty equal to the basic duty reduced 
by 10%. 

At the time of each subsequent reduction, each Member State shall re- 
duce the total of the duties levied by it in such a way as to reduce its total 
receipts from customs duties as defined in paragraph 4 below by 10%, it 
being understood that the reduction in the case of each product shall be 
equal to at least 5% of the basic duty. 

Nevertheless, in the case of products on which there would still remain a 
duty of more than 30%, each reduction shall be equal to at least 10% 
of the basic duty. 

4. The total customs receipts of each Member State, referred to in para- 
graph 3 above, shall be calculated by multiplying the value of its imports 
from other Member States during the year 1956 by the basic duties. 

5. Any special problems raised by the application of the foregoing para- 
graphs shall be settled by directives issued by the Council and voted by 
the prescribed majority on a proposal by the Commission. 

6. Member States shall report to the Commission on the method by 
which the foregoing regulations for the reduction of duties is applied. 
They shall endeavour to ensure that, in the case of each product, the re- 
duction of duty shall amount to the following 

—by the end of the first stage: at least 25% of the basic duty; 

—by the end of the second stage: at least 50% of the basic duty. 

If the Commission finds that there is a risk of the objectives laid down 
in Article 13 and the percentages fixed in the present paragraph proving 
impossible to achieve, it shall make any necessary recommendations to the 
Member States. 

7. The provisions of the present Article may be amended by the Council, 
by a unanimous vote on a proposal of the Commission and after consult- 
ing the Assembly. 


ARTICLE 15 


1. Independently of the provisions of Article 14, any Member State may, 
during the transitional period, suspend in whole or in part the collection 
of the duties levied by it on products imported from other Member States. 
It shall inform the other Member States and the Commission thereof. 

2. Member States declare their readiness to reduce their customs duties 
vis-a-vis other Member States more rapidly than is provided for in Article 
14, should their general economic situation and the situation of the sector 
concerned so permit. 

The Commission shall make recommendations to this end to the Member 
States concerned. 
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ARTICLE 16 


Member States shall abolish as between themselves, not later than at the 
end of the first stage, customs duties on exports and taxes having an 
equivalent effect. 

ARTICLE 17 

1. The provisions contained in Articles 9 to 15, paragraph 1, inclusive 
shall apply to customs duties of a fiscal character. Nevertheless, such 
duties shall not be taken into consideration for purposes of calculating 
either total customs receipts or the reduction in total duties referred to 
in paragraphs 3 and 4 of Article 14. 

At each stage of reduction such duties shall be lowered by at least 10° 
of the basic duty. Member States may reduce them more rapidly than is 
provided for in Article 14. 

2. Member States shall inform the Commission, before the end of the 
first year from the entry into force of the present Treaty, of the customs 
duties of a fiscal character levied by them. 

3. Member States shall retain the right to substitute for these duties an 
internal tax, in accordance with the provisions of Article 95. 

4. If the Commission should find that serious difficulties exist in a 
Member State in the way of such substitution, it shall authorise such State 
to retain the duty in question on condition that it be abolished within at 
latest six years of the entry into force of the present Treaty. Authorisa- 
tion for such retention must be requested before the end of the first year 
following the entry into force of the present Treaty. 


SUB-SECTION 2: Establishment of a Common Customs Tariff 


ARTICLE 18 


Member States declare their willingness to contribute towards the de- 
velopment of international commerce and the reduction of impediments to 
trade by concluding agreements which, on a basis of reciprocity and mu- 
tual advantage, aim at reducing customs duties below the general level 
that they might claim to enforce as a result of the establishment between 
themselves of a customs union. 


ARTICLE 19 


1. Under the conditions and within the limits laid down below, the duties 
applied under the common customs tariff shall be fixed at the level of the 
arithmetical average of the duties levied in the four customs areas covered 
by the Community. 

2. The duties taken into account for calculating this average shall be 
those levied by Member States on 1 January 1957. 

Nevertheless, in the case of the Italian tariff, the duty applied shall be 
understood as being that levied before the temporary 10% reduction. 
Furthermore, in the case of items in this tariff where the duty charged is 
fixed by a convention, this duty shall be substituted for the duty thus 
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defined, provided always that it does not exceed the latter by more than 
10%. If the duty fixed by the convention is more than 10% higher than 
the duty thus defined which is applied, the latter, increased by 10%, shall 
be taken into account for calculating the arithmetical average. 

With regard to the tariff headings contained in List A, the duties shown 
in that List shall be substituted for the duties applied for the purpose of 
calculating the arithmetical average. 

3. The duties applied under the common customs tariff shall not exceed: 

(a) 3% in the case of products coming under the tariff headings men- 
tioned in List B; 

(b) 10% in the case of products coming under the tariff headings 
mentioned in List C; 

(ec) 15% in the case of products coming under the tariff headings 
mentioned in List D; 

(d) 25% in the case of products coming under the tariff headings 
mentioned in List E; if under the tariff of the Benelux countries a duty 
of not more than 3% is levied on these products, such duty shall be raised 
to 12% for the purpose of calculating the arithmetical average. 

4. The duties to be levied on products mentioned in List F shall be 
those laid down in that List. 

5. The Lists of tariff headings referred to in the present Article and in 
Article 20 shall form Annex I to the present Treaty.* 


ARTICLE 20 


The duties to be levied on products in List G shall be settled by negotia- 
tion between Member States. Each Member State may add further prod- 
ucts to this list up to 2% of the total value of its imports from outside 
countries during the year 1956. 

The Commission shall do everything possible to ensure that such negotia- 
tions are undertaken before the end of the second year following the 
entry into force of the present Treaty and concluded before the end of 
the first stage. 

If it proves impossible, in the case of certain products, to reach agreement 
within these time-limits, the Council, on the proposal of the Commission 
and by unanimous vote up to the end of the second stage, and subsequently 
by the prescribed majority, shall fix the duties to be applied under the com- 
mon customs tariff. 


ARTICLE 21 


1. Any technical difficulties which may arise in the application of 
Articles 19 and 20 shall be settled, within two years of the entry into force 
of the present Treaty, by directives issued by the Council, voting with the 
prescribed majority, on a proposal by the Commission. 

2. Before the end of the first stage or at latest at the time when the 
duties are fixed, the Council, voting with the prescribed majority, shall 
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decide what adjustments are necessary to ensure the internal harmony of 
the common customs tariff following the application of the rules laid down 
in Articles 19 and 20, due regard being had, in particular, to the degree 
of processing undergone by the various goods to which the common tariff 


applies. 
ARTICLE 22 


Within the two years following the entry into force of the present Treaty, 
the Commission shall decide to what extent the customs duties of a fiscal 
character mentioned in paragraph 2 of Article 17 shall be taken into ac- 
count for calculating the arithmetical average referred to in paragraph 
1 of Article 19. The Commission shall take due account of the protective 
character such duties may possess. 

Within a period of not more than six months after this decision, any 
Member State may request that the procedure provided for in Article 
20 shall be adopted with respect to the product in question, notwithstand- 
ing the limit prescribed in that Article, which shall not be invoked in this 
case. 


ARTICLE 23 


1. For the purpose of the progressive establishment of the common cus- 
toms tariff, Member States shall amend the tariffs they apply to outside 
countries, in the ways shown hereunder: 

(a) in the case of tariff groups on which the duties effectively levied 
on 1 January 1957 do not differ by more than 15% in either direction 
from the duties applicable under the common customs tariff, the latter 
duties shall be applied at the end of the fourth year following the entry 
into force of the present Treaty ; 

(b) in the case of other tariff headings each Member State shall, from 
the same date, apply a duty by which the difference between the duty ef- 
fectively levied on 1 January 1957 and that of the common customs tariff 
is reduced by 30%; 

(c) at the end of the second stage this difference shall again be reduced 
by 30%; 

(d) in the case of tariff headings for which the duties under the com- 
mon customs tariff are not known at the end of the first stage, each Mem- 
ber State shall, within the six months following the Council decision taken 
in accordance with the provisions of Article 20, apply such duties as shall 
result from the application of the rules contained in the present paragraph. 

2. Any Member State which has been granted the authorisation pro- 
vided for in paragraph 4 of Article 17 shall be exempted from applying 
the foregoing provisions with regard to the tariff headings covered by the 
authorisation so long as the latter remains valid. When such authorisa- 
tion expires, the Member State in question shall levy such duty as shall re- 
sult from the application of the rules contained in the preceding paragraph. 

3. The common customs tariff shall be applied in its entirety by, at 
latest, the end of the transitional period. 
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ARTICLE 24 


For the purpose of bringing their duties into line with the common 
customs tariff, Member States shall remain free to amend their customs 
duties more rapidly than is provided for in Article 23. 


ARTICLE 25 


1. If the Commission finds that certain products in List B, C or D are not 
being produced in the Member States in sufficient quantities to meet the 
needs of one of them, and that a substantial proportion of these needs is 
traditionally covered by imports from an outside country, the Council, 
voting with the prescribed majority, on a proposal of the Commission, 
shall grant to the Member States concerned tariff quotas at a reduced 
rate of duty, or duty free. 

Such quotas may not exceed the limits beyond which there might be a 
danger of activities being transferred to the detriment of other Member 
States. 

2. In respect of the products in List E, and those in List G for which the 
level of duty shall have been fixed in accordance with the procedure pro- 
vided for in the third paragraph of Article 20, the Commission shall, at 
the request of any Member State concerned, grant such State tariff quotas 
at a reduced rate of duty or duty free, in cases where a change in sources 
of supply or a shortage of supplies within the Community might injuriously 
affect the processing industries of the Member State concerned. 

Such quotas may not exceed the limits beyond which there might be a 
danger of activities being transferred to the detriment of other Member 
States. 

3. In respect of the products listed in Annex II to the present Treaty,* 
the Commission may authorise any Member State to suspend, in whole or 
in part, the collection of the duties applicable or may grant to such Member 
State tariff quotas at a reduced rate of duty or duty free, provided always 
that no serious disturbance to the market in the products concerned can 
result thereby. 

4. The Commission shall keep under periodical review any quotas granted 
in virtue of the present Article. 


ARTICLE 26 


The Commission may authorise any Member State faced by special dif- 
ficulties to deter the reducing or the raising, in accordance with the pro- 
visions of Article 23, of duties under certain heads of its tariff. 

Such authorisation may be granted only for a limited period and only 
for a group of tariff headings which together do not represent more than 
2% by value of the total imports of the State in question from outside 
countries during the latest year for which statistics are available. 


* Not printed here. 
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ARTICLE 27 


Before the end of the first stage, Member States shall, so far as may be 
necessary, take steps to align their laws, regulations and administrative 
provisions in regard to customs matters. The Commission shall to this end 
make all appropriate recommendations to Member States. 


ARTICLE 28 


All autonomous alterations or suspensions of duties of the common 
customs tariff shall be decided on by the unanimous vote of the Council. 
Nevertheless, after the end of the transitional period, the Council, voting 
with the prescribed majority, on a proposal by the Commission, may decide 
on alterations or suspensions not exceeding 20% of the rate of any duty, 
for a maximum period of six months. Such alterations may not be main- 
tained in force, under the same conditions, except for a second period of 
six months. 


ARTICLE 29 


In carrying out the tasks entrusted to it under the present Sub-section, 
the Commission shall have regard to: 

(a) the need for promoting trade between the Member States and out- 
side countries ; 

(b) the development of competitive conditions within the Community, 
to the extent to which such development will result in increasing the com- 
petitive power of firms; 

(ec) the Community’s requirements in the matter of raw materials and 
semifinished products, whilst ensuring that competitive conditions between 
Member States with regard to finished products are not interfered with; 

(d) the need for avoiding serious disturbances in the economic life of 
Member States and for ensuring the rational development of production 
and the expansion of consumption within the Community. 


SECTION 2—-THE ABOLITION OF QUANTITATIVE RESTRICTIONS BETWEEN 
MEMBER STATES 


ARTICLE 30 


Quantitative restrictions on imports and all measures having an equiva- 
lent effect shall be prohibited between Member States, without prejudice 
to the following provisions. 


ARTICLE 31 


Member States shall refrain from introducing as between themselves any 
new quantitative restrictions or measures having an equivalent effect. 

Nevertheless, this obligation shall apply only to the level of liberalisation 
attained in application of the decisions of the Council of the Organisation 
for European Economic Co-operation of 14 January 1955. Member States 
shall communicate to the Commission, not later than six months after the 
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entry into force of the present Treaty, the lists of the products they have 
freed in application of these decisions. The lists thus communicated shall 
be consolidated between Member States. 


ARTICLE 32 


In their trade with each other, Member States shall refrain from increas- 
ing the restrictive effects of quotas or other measures having equivalent ef- 
fect in existence at the date of the entry into force of the present Treaty. 

Such quotas shall be abolished by, at latest, the end of the transitional 
period. During this period, they shall be progressively abolished under 
the conditions specified hereunder. 


ARTICLE 33 


1. One year after the entry into force of the present Treaty, each of the 
Member States shall convert any bilateral quotas granted to other Member 
States into global quotas open, without discrimination, to all other Member 
States. 

On the same date, Member States shall enlarge the whole of the global 
quotas thus established so as to attain an increase of at least 20% in their 
total value, compared with the preceding year. Nevertheless, each global 
quota for each product shall be increased by at least 10% each year. 

The quotas shall be increased each year in accordance with the same 
rules and in the same proportions, by comparison with the preceding year. 

The fourth increase shall take place at the end of the fourth year as 
from the entry into force of the present Treaty; the fifth increase shall 
take place one year after the beginning of the second stage. 

2. In the case of a product which has not been freed, if the global quota 
does not amount to 3% of the national output of the State concerned, a 
quota equal to at least 3% of such output shall be established within, at 
latest, one year from the entry into force of the present Treaty. After the 
second year, this quota shall be raised to 4% and after the third year to 
5%. Thereafter, the Member State concerned shall increase the quota by 
at least 15% each year. 

If there is no national output, the Commission shall fix an appropriate 
quota by way of decision. 

3. By the end of the tenth year, each quota must be equal to at least 20% 
of the national output. 

4. If the Commission finds, by decision, that during two successive years 
the imports of any product have been below the level of the quota opened, 
such global quota may not be taken into consideration for the purpose of 
calculating the total value of the global quotas. In such case, the Member 
State shall abolish the quota for the product in question. 

5. In the case of quotas representing more than 20% of the national out- 
put of the product in question, the Council, voting with the prescribed ma- 
jority on a proposal by the Commission, may reduce the minimum figure 
of 10% laid down in paragraph 1 above. Nevertheless, such an alteration 
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shall not affect the obligation to increase the total value of global quotas 
by 20% each year. 

6. Member States which have gone beyond the obligations imposed on 
them in respect of the level of liberalisation attained in implementation of 
the decisions of the Council of the Organisation for European Economic 
Co-operation of 14 January 1955, shall have the right to take into account 
the amount of imports freed by autonomous measures when calculating the 
annual total of 20% provided for in paragraph 1 above. Such calculation 
shall be submitted for the prior approval of the Commission. 

7. The Commission shall issue directives laying down the procedure and 
the rate according to which Member States shall abolish between themselves 
any measures with effects equivalent to those of quotas, in existence on the 
date of the entry into force of the present Treaty. 

8. If the Commission finds that the application of the provisions of the 
present Article and, in particular, of the provisions concerning percentages, 
does not ensure the progressive abolition of quotas as provided for in the 
second paragraph of Article 32, the Council, on the proposal of the Com- 
mission and by a unanimous vote during the first stage, and subsequently 
with the prescribed majority, may amend the procedure referred to in the 
present Article and, in particular, may raise the percentages fixed. 


ARTICLE 34 


1. Quantitative restrictions on exports and any measures having equiva- 
lent effect shall be prohibited between Member States. 

2. Member States shall abolish, not later than at the end of the first 
stage, all quantitative restrictions on exports and all measures having an 
equivalent effect in existence at the time of the entry into foree of the 
present Treaty. 


ARTICLE 35 


Member States declare their readiness to abolish, vis-a-vis other Member 
States, their quantitative restrictions on imports and exports more rapidly 
than is provided for in the preceding Articles, should their general eco- 
nomic situation and the situation of the sector concerned so permit. 

The Commission shall make recommendations to this end to the Member 
States concerned. 


ARTICLE 36 


The provisions of Articles 30 to 34 inclusive shall not debar prohibitions 
or restrictions in respect of imports, exports or transit when these are jus 
tified on grounds of public morality, public order or public security, the 
protection of the health or life of individuals or animals or the preservation 
of plant life, the protection of national possessions of artistic, historical or 
archeological value or the protection of industrial or commercial property 
Nevertheless such prohibitions or restrictions must not constitute either 8 
means of arbitrary discrimination, or a disguised restriction on trade be- 
tween Member States. 
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ARTICLE 37 


1. Member States shall progressively adjust any national monopolies of 
a commercial character in such a way as to ensure the disappearance, at the 
end of the transitional period, of all discrimination between the nationals 
of Member States in respect of conditions of supply or sale. 

The provisions of the present Article shall apply to any body by means 
of which a Member State shall, de jure or de facto, either directly or in- 
directly, control, direct or appreciably influence imports or exports between 
Member States. These provisions shall apply also to delegated State 
monopolies. 

2. Member States shall refrain from any new measures that are contrary 
to the principles laid down in paragraph 1 above, or that may limit the 
scope of the Articles relating to the abolition of customs duties and quan- 
titative restrictions between Member States. 

3. The rate at which the measures provided for in paragraph 1 above 
shall be taken shall be adapted to the rate at which quantitative restric- 
tions on the same products are abolished in accordance with the provisions 
of Articles 30 to 34 inclusive. 

In cases where a product is the subject of a national monopoly of a 
commercial character only in one or certain of the Member States, the 
Commission may authorise the application by other Member States of 
measures of protection for so long as the adaptation provided for in para- 
graph 1 above has not taken place, the conditions and methods of applica- 
tion of such measures being determined by the Commission. 

4. In the case of a monopoly of a commercial character accompanied by 
regulations designed to facilitate sales and to maintain price-levels for ag- 
riculture products, the regulations laid down in the present Article must 
be applied in such a way as to provide equivalent guarantees in respect of 
the employment and standard of living of the producers concerned, due 
account being taken of the rate at which adaptations can be made and of 
the degrees of specialisation involved. 

d. The obligations incumbent on Member States shall, moreover, be 
binding only so far as they are compatible with existing international 
agreements. 

6. As soon as the first stage has begun, the Commission shall make rec- 
ommendations as to the methods and the rate according to which the 
adaptation provided for in the present Article shall be carried out. 


CHAPTER II 
Agriculture 


ARTICLE 38 


1, The common market shall extend to agriculture and trade in agricul- 
tural products. Agricultural products shall be taken to mean the products 
of the soil, of stock breeding and of fishing, and also semi-processed goods 
directly connected with such products. 
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2. Except where there are provisions to the contrary in Articles 39 to 
46 inclusive, the rules for the establishment of the common market shall 
apply to agricultural products. 

3. Products subject to the provisions of Articles 39 to 46 inclusive are 
listed in Annex II of the present Treaty.* However, within two years of 
the entry into force of the present Treaty the Council, voting with the 
prescribed majority, on a proposal by the Commission, shall decide what 
products are to be added to this list. 

4. The operation and development of the common market for agricul- 
tural products must be accompanied by the establishment of a common 
agricultural policy among the Member States. 


ARTICLE 39 


1. The purpose of the common agricultural policy shall be: 

(a) to increase agricultural production by developing technical prog- 
ress, ensuring the rational development of agricultural output and maxi- 
mum utilisation of the factors of production, especially manpower, 

(b) to ensure in this way a fair standard of living for the agricultural 
population, in particular by increasing the individual earnings of agricul 
tural workers, 

to stabilise markets, 

(d) to guarantee supplies, 

(e) to ensure reasonable prices for deliveries to the consumer. 

2. In working out a common agricultural policy and the special methods 
which it may involve, due regard shall be paid to: 

(a) the special nature of agricultural work, owing to the social struc- 
ture of agriculture and to structural and natural disparities between the 
various agricultural regions, 

(b) the need to make advisable changes gradually, 

(c) the fact that in Member States agriculture is a sector closely 
linked with the rest of the economy. 


ARTICLE 40 


1. Member States shall gradually develop a common agricultural policy 
during the transitional period and shall establish it at latest by the end of 
that period. 

2. In order to achieve the aims set out in Article 39 a common organisa- 
tion for agricultural markets shall be established. 

This organisation shall take one of the following forms, depending on 
the products concerned : 

(a) a system of common rules to control competition, 

(b) the compulsory co-ordination of the various national market or- 
ganisations, 

(ce) a European Marketing Board. 

3. The common organisation in one of the forms mentioned in paragraph 
2 may comprise all measures necessary to achieve the aims specified in Ar 


* Not printed here. 
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ticle 39, in particular, price controls, subsidies on the production and sale 
of various products, arrangements for stock-piling and carry-forward, and 
common machinery for stabilising imports and exports. 

The organisation must confine itself to pursuing the aims set out in Ar- 
ticle 39 and avoid all discrimination between producers or consumers in 
the Community. Any common price policy must be based on common cri- 
teria and uniform methods of calculation. 

4. In order to enable the common organisation referred to in paragraph 
2 to achieve its aims, one or more agricultural guidance and guarantee 
funds may be established. 


ARTICLE 41 


In order to achieve the aims set out in Article 39 the common agricul- 
tural policy may provide in particular for: 

(a) the effective co-ordination of agricultural training schemes, re- 
search and the popularisation of agronomy, which may involve projects or 
institutions financed in common, 

(b) common action to increase consumption of certain products. 


ARTICLE 42 


The provisions of the Section relating to the control of competition shall 
apply to the production and sale of agricultural products only in so far as 
determined by the Council within the framework of the provisions and in 
accordance with the procedure laid down in Article 43, paragraphs 2 and 
3, and with due regard to the aims stated in Article 39. 

The Council may, in particular, authorise the granting of assistance: 

(a) to protect undertakings handicapped by structural or natural 
conditions, 
(b) in connection with economic development programmes. 


ARTICLE 43 


1, In order to determine the main lines of a common agricultural policy, 
the Commission shall convene a conference of Member States on the entry 
into force of the Treaty, to enable them to compare their agricultural poli- 
cies and, in particular, draw up a statement of their resources and needs. 

2. Within two years of the entry into force of the present Treaty, the 
Commission, after consulting the Economic and Social Committee and with 
due regard to the work of the conference provided for in paragraph 1, shall 
submit proposals for working out and implementing a common agricultural 
policy, including the replacement of national organisations by one of the 
forms of common organisation provided for in Article 40, paragraph 2, and 
the implementation of the measures specifically mentioned in the present 
Part of the Treaty. 

_ These proposals must pay due regard to the interdependence of the ag- 
ricultural questions raised in this Part of the Treaty. 

On the proposal of the Commission and after consulting the Assembly, 
the Council, voting unanimously during the first two stages and thereafter 
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with the prescribed majority, shall issue regulations or directives, or take 
decisions without prejudice to the recommendations it may make. 

3. The Council, voting with the prescribed majority, may, on the condi- 
tions provided for in the preceding paragraph, replace national market 
organisations by the common organisation provided for in Article 40, para- 
graph 2: 

(a) if the common organisation offers to Member States opposed to this 
measure, and themselves possessing a national organisation for the products 
in question, equivalent guarantees concerning the employment and stand- 
ard of living of the producers in question, due regard being paid to the 
rate of the adaptations that are possible and to the degrees of specialisation 
required, and 

(b) if such organisation can ensure for trade within the Community 
conditions similar to those prevailing in national markets. 

4. If a common organisation is set up for certain raw materials, while 
none yet exists for the corresponding processed products, the raw materials 
in question used for processed products intended for export to outside 
countries may be imported from outside the Community. 


ARTICLE 44 


1, During the transitional period, so far as the progressive abolition of 
customs duties and quantitative restrictions between Member States may 
result in prices likely to jeopardise the aims set out in Article 39, each 
Member State shall be allowed to apply to certain products, without dis- 
crimination and in place of quotas, and only to such an extent as not to 
impede the expansion of the volume of trade provided for in Article 45, 
paragraph 2, a system of minimum prices below which imports may be: 

(a) temporarily suspended or reduced, or 
(b) made conditional on the price at which they take place being above 
the minimum fixed for the product in question. 

In the second case, the minimum prices shall be fixed exclusive of cus- 
toms duties. 

2. The minimum prices must not result in a reduction of the trade exist- 
ing between Member States at the time when the present Treaty enters into 
force, nor impede a progressive expansion of such trade, and they must not 
be applied in such a way as to impede the development of natural prefer- 
ence between the Member States. 

3. As soon as the present Treaty enters into force, the Council, on a pro- 
posal of the Commission, shall determine objective criteria for establishing 
minimum price systems and for fixing such prices. 

These criteria shall, in particular, take into consideration average na- 
tional costs of production in the Member State enforcing the minimum 
price, and the situation of the various undertakings in relation to such costs, 
and also the need to promote a progressive improvement in farming, and 
the adaptations and specialisation necessary within the common market. 

The Commission shall also propose a procedure for revising these criteria 
in order to allow for and accelerate technical progress and to bring prices 
within the common market increasingly into line with one another. 
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These criteria and the procedure for revision shall be determined by a 
unanimous vote of the Council during the first three years after the entry 
into force of the present Treaty. 

4. Until the Council’s decision takes effect Member States may fix mini- 
mum prices on condition that they first communicate them to the Commis- 
sion and to other Member States so as to enable them to submit their 
comments. 

As soon as the Council has taken its decision, Member States shall fix 
minimum prices on the basis of the criteria established under the foregoing 
conditions. 

The Council, voting with the prescribed majority on a proposal of the 
Commission, may amend the decisions taken if they do not conform to the 
criteria thus determined. 

5. From the beginning of the third stage, and if for certain products it 
shall not yet have been possible to establish the aforementioned objective 
criteria, the Council, voting with the prescribed majority on a proposal of 
the Commission, may change the minimum prices applied to these products. 

6. At the expiry of the transitional period, a list of minimum prices still 
in force shall be drawn up. The Council, voting on a proposal by the Com- 
mission with a majority of nine votes, with the weighting provided for in 
Article 148, paragraph 2 (1), shall determine the system to be applied 
within the framework of the common agricultural policy. 


ARTICLE 45 


1. Until one of the forms of common organisation provided for in Article 
40, paragraph 2, replaces the national organisations, the expansion of trade 
in respect of products for which certain Member States 

(a) have provisions for guaranteeing a market to their national pro- 
ducers, and 

(b) have an import demand, 
shall be pursued by the conclusion of agreements or long-term contracts 
between Member States and exporting countries. 

These agreements or contracts must be directed towards the progressive 
abolition of all discrimination in the application of these provisions to the 
various producers in the Community. 

The said agreements or contracts shall be concluded during the first stage 
and with due regard to the principle of reciprocity. 

2. With regard to quantities, these agreements or contracts shall take as 
their basis the average volume of trade between Member States in the prod- 
ucts in question during the three years preceding the entry into force of the 
present Treaty, and shall provide for an increase in that volume within 
the limit of existing needs, with due regard to traditional trade currents. 

With regard to prices, these agreements or contracts shall enable pro- 
ducers to dispose of the agreed quantities at prices progressively approach- 
ing those paid to national producers in the home market of the purchasing 
country. 

This alignment of prices must be timed as evenly as possible and must be 
completed by the end of the transitional period at latest. 
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Prices shall be negotiated between the parties concerned within the 
framework of directives drawn up by the Commission for the implementa- 
tion of the preceding two paragraphs. 

Should the first stage be extended, the implementation of the agreements 
or contracts shall continue under the conditions applicable at the end of the 
fourth year after the entry into force of the present Treaty, and the obli- 
gation to increase quantities and to align prices shall be suspended until 
entry on the second stage. 

Member States shall take every opportunity provided by their laws, par- 
ticularly as regards import policy, to effect the conclusion and implemen- 
tation of these agreements or contracts. 

3. So far as Member States require raw materials for the manufacture of 
products intended for export outside the Community in competition with 
producers in outside countries, these agreements or contracts shall not in- 
terfere with imports of raw materials for this purpose from outside coun- 
tries. Nevertheless, this provision shall not apply if the Council unani- 
mously decides to grant the payments necessary to compensate the excess 
price paid for imports for this purpose on the basis of these agreements or 
contracts, by comparison with the prices paid for the same supplies ob- 
tained on the world market. 


ARTICLE 46 


In a Member State where a marketing organisation exists for a product, 
or where there are internal regulations having an equivalent result, affect- 
ing the competition of a similar product in another Member State, a com- 
pensatory entry due shali be charged by Member States on this product 
when it comes from the Member State where the marketing organisation or 
regulations exist, unless that State charges a compensatory exit due. 

The Commission shall fix the amount of these dues so far as is necessary 
to restore the balance; it may also authorise resort to other measures, de- 
fining their conditions and methods of implementation. 


ARTICLE 47 


With regard to the functions of the Economie and Social Committee 
the implementation of this part of the Treaty, its agricultural section shal! 
place itself at the disposal of the Commission for the purpose of preparing 
for the Committee’s discussions in accordance with the provisions of Ar- 
ticles 197 and 198. 


CHAPTER II 
The Free Movement of Persons, Services and Capital 


SECTION 1—THE WORKERS 


ARTICLE 48 


1. There shall be free movement of workers within the Community # 
latest on the expiry of the transitional period. 
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2. This shall involve the abolition of all discrimination based on national- 
ity among workers of the Member States as regards employment, pay and 
other working conditions. 

3. It shall include the right, subject to limitations justified by reasons of 
publie order, public safety and public health 

(a) to accept genuine offers of employment, 

(b) to move freely for this purpose within the territory of Member 
States, 

(ec) to sojourn in any Member State in order to carry on an employ- 
ment in conformity with the laws, regulations and administrative rules 
governing the employment of that State’s workers, 

(d) to live in the territory of a Member State after working there, on 
conditions which shall be specified in regulations to be laid down by the 
Commission. 

4. The provisions of the present Article shall not apply to employment 
with the public authorities. 


ARTICLE 49 


As soon as the present Treaty enters into force, the Council, on a proposal 
of the Commission and after consulting the Economie and Social Commit- 
tee, shall, by means of directives or regulation decree the necessary meas- 
ures to enable the free movement of workers to be progressively realised, as 
defined in the preceding Article, in particular 

(a) by ensuring close collaboration between national labour adminis- 
trations, 

(b) by progressively abolishing administrative procedures and prac- 
tices and time-limits in respect of taking of available employment pre- 
scribed either under internal law or under agreements previously concluded 
between Member States, the maintenance of which would impede the free- 
ing of the movement of workers, 

(ce) by progressively abolishing all time-limits and other restrictions 
prescribed either under internal law or under agreements previously con- 
cluded between Member States, which impose on workers of other Member 
States conditions for the free choice of employment different from those 
imposed on nationals, 

(d) by setting up suitable machinery for bringing together offers of 
employment and requests for employment, and for balancing them in such 
e way as to avoid serious threats to the standard of living and employment 
in the various regions and industries. 


ARTICLE 50 


Member States shall encourage the exchange of young workers under a 
common programme. 
ARTICLE 51 


The Council, voting unanimously on a proposal by the Commission, shall 
adopt the social security measures necessary to ensure the free movement 
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of workers, more particularly by introducing a system under which migrant 
workers and their legal representatives will be guaranteed: 

(a) that all periods taken into consideration by the national laws of 
the different countries for the granting of benefits and for computing them 
will be totalled up, 

(b) that benefits will be paid to persons resident in the territories of 
Member States. 


SECTION 2—THE RIGHT OF ESTABLISHMENT 


ARTICLE 52 


Within the framework of the provisions set out below, restrictions on the 
freedom of establishment of nationals of one Member State in the territory 
of another Member State shall be progressively abolished during the tran. 
sitional period. Such progressive abolition shall extend also to restrictions 
on the setting-up of branches or subsidiaries by nationals of one Member 
State established in the territory of another Member State. 

Freedom of establishment shall include the right to engage in and e¢arr) 
on non-wage-earning activities, and also the setting-up and management of 
commercial undertakings, in particular of companies within the meaning 
of Article 58, paragraph 2, under the conditions laid down by the laws o! 
the Member State in question for its own nationals, subject to the provi- 
sions of the Section relating to capital. 


ARTICLE 53 


Member States shall not introduce any new restrictions on the establish 
ment of nationals of other Member States in their territories, subject onl 
to the provisions of the present Treaty. 


ARTICLE 54 


1. Before the expiry of the first stage, the Council, voting unanimous! 
on a proposal by the Commission and after consulting the Economic ap 
Social Committee and the Assembly, shall lay down a general programm 
for the abolition of restrictions on freedom of establishment existing withi 
the Community. The Commission shall submit its proposal to the Coun 
during the first two years of the first stage. 

For each category of activity the programme shall fix the general con¢ 
tions for achieving freedom of establishment and, in particular, the stage 
by which it shall be attained. 

2. In order to implement the general programme or, if no such pre 
gramme exists, to complete one stage towards the achievement of freed 
of establishment for a specific activity, the Council, voting unanimous! 
until the end of the first stage and thereafter with the prescribed major} 
shall issue directives on a proposal by the Commission and after consult 
the Economic and Social Committee and the Assembly. 
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3. The Council and the Commission shall exercise the functions devolving 
upon them under the above provisions, in particular: 

(a) by granting priority, in general, to activities in regard to which 
freedom of establishment constitutes a specially valuable contribution to 
the development of production and trade, 

(b) by ensuring close collaboration between the competent national 
services with a view to ascertaining the special situation of the various 
activities concerned within the Community, 

(ec) by abolishing administrative procedures and practices, whether 
operated under national laws or under agreements previously concluded 
between Member States, the maintenance of which would impede freedom 
of establishment, 

(d) by ensuring that wage-earners of one Member State employed in 
the territory of another Member State may remain in that territory for the 
purpose of undertaking non-wage-earning activities, if they satisfy the 
conditions which they would have been required to satisfy, had they come 
to that State at the time when they wished to engage in such activities, 

(e) by enabling a national of one Member State to acquire and exploit 
landed property in the territory of another Member State, so far as there 
is no infringement of the principles laid down in Article 39, paragraph 2, 

(f) by applying the progressive abolition of restrictions on freedom of 
establishment, in each branch of activity under consideration, both to the 
conditions for setting up agencies, branches or subsidiaries in the territory 
of a Member State, and also to the conditions governing admissions of em- 
ployees of the principal establishment to the managerial and supervisory 
organs of such agencies, branches and subsidiaries, 

(gz) by co-ordinating, so far as is necessary and with a view to ensur- 
ing their equivalence, the guarantees demanded in Member States from 
companies within the meaning of Article 58, paragraph 2, for the purpose 
of protecting the interests both of those associated with the company and 
of third parties, 

(h) by ensuring that conditions of establishment shall not be rendered 
nugatory by any form of aid granted by Member States. 


ARTICLE 55 


Activities which, in any State, come, even incidentally, within the sphere 
of the exercise of public authority shall be exempted from the application 
of the provisions of the present Section so far as that State is concerned. 

The Council, voting with the prescribed majority on a proposal by the 
Commission, may exempt certain activities from the application of the pro- 
visions of the present Section. 


ARTICLE 56 


L The provisions of the present Section, and the measures enacted in 
virtue thereof, shall not prejudice the implementation of laws, regulations 
and administrative rules providing for special treatment for foreign na- 


51 
ant 

of 

em 

of 
ArT} 
t of | 

0! 

lish 

oni} 

an 

ith 

un 

ond 
tage 

ed 

oriti 


888 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


tionals which are justified by reason of public order, public safety and 
public health. 

2. Before the expiry of the transitional period, the Council, voting unani- 
mously on a proposal by the Commission and after consulting the Assem- 
bly, shall issue directives for the co-ordination of the aforementioned laws, 
regulations and administrative rules. However, after the end of the see. 
ond stage, the Council, voting with the prescribed majority on a proposal 
by the Commission, shall issue directives for co-ordinating provisions which, 
in each Member State, fall within the sphere of regulations or administra- 
tive rules. 

ARTICLE 57 


1. In order to facilitate admittance to non-wage-earning activities and 
the exercise thereof, the Council, voting unanimously during the first stage 
and thereafter with the prescribed majority, on a proposal by the Commis- 
sion and after consulting the Assembly, shall issue directives for the recip- 
rocal recognition of diplomas, certificates and other titular qualifications. 

2. For the same purpose, the Council, voting on a proposal by the Con- 
mission and after consulting the Assembly, shall, before the expiry of the 
transitional period, issue directives for co-ordinating the laws, regulations 
and administrative rule of Member States concerning admission to non- 
wage-earning activities and the exercise thereof. A unanimous vote shall be 
required on matters which, in at least one Member State, are the subject of 
legislation, and on measures relating to the protection of savings, in par- 
ticular to banking and the issue of credit, and to the conditions governing 
the exercise of the medical, para-medical and pharmaceutical professions 
in the various Member States. In all other cases the Council shall vote 
unanimously during the first stage and thereafter with the prescribed 
majority. 

3. In the case of the medical and para-medical and pharmaceutical pro- 
fessions, the progressive removal of restrictions shal! be subject to the co- 
ordination of conditions for their exercise in the various Member States 


ARTICLE 58 


Companies established in conformity with the laws of a Member State 
and having their registered offices, central management or main establish- 
ment within the Community, shall for the purposes of the present Section 
be assimilated to individuals who are nationals of Member States. 

By companies shall be meant companies under civil or commercial 1a¥, 
including co-operative societies and other legal persons under public 0 
private law, with the exception of non-profit-making associations. 


SECTION 3—SERVICES 


ARTICLE 59 


Within the framework of the provisions hereunder, restrictions on th 
free rendering of services within the Community shall be progressively 


he 


ly 


1957] OFFICIAL DOCUMENTS 889 


abolished during the transitional period in respect of nationals of Member 
States who are established in a country of the Community other than that 
of the person to whom the services are rendered. 

The Council may, by a unanimous vote on a proposal by the Commission, 
extend the application of the provisions of the present Section to cover 
services rendered by nationals of any outside state who are established 
within the Community. 


ARTICLE 60 


Services within the meaning of the present Treaty shall be deemed to 
include services normally rendered for payment, so far as they are not 
governed by the provisions relating to the free movement of goods, capital 
and persons. 

Services shall include, in particular: 

(a) activities of an industrial character, 
(b) activities of a commercial character, 
(c) eraft activities, 

(d) the activities of the liberal professions. 

Without prejudice to the provisions of the Section relating to the right 
of establishment, a person rendering a service may, in order to render the 
service, temporarily exercise his activity in the country where the service 
is rendered, under the same conditions as those imposed by that country 
on its own nationals. 


ARTICLE 61 


1. The free movement of services in the matter of transport shall be gov- 
erned by the provisions of the Chapter relating to transport. 

2. The liberalisation of banking and insurance services connected with 
movements of capital must be effected in harmony with the progressive 
liberalisation of the movement of capital. 


ARTICLE 62 


Member States shall not introduce any new restrictions on the freedom 
which has been effectively achieved, in regard to the rendering of services, 
at the time when the present Treaty comes into force, subject only to the 
provisions contained in the Treaty. 


ARTICLE 63 


1. Before the end of the first stage, the Council, voting unanimously on 
a proposal by the Commission and after consulting the Economic and Social 
Committee and the Assembly, shall lay down a general programme for the 
abolition of restrictions existing within the Community on the free render- 
ing of services. The Commission shall submit this proposal to the Council 
during the first two years of the first stage. 

The programme shall, for each type of service, determine the general 


conditions under which and the stages by which the liberalisation shall be 
effected. 
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| 
2. For the purpose of implementing the general programme or, if no pro- | 
gramme exists, for the purpose of completing one stage in the liberalisation | 
of a specific service, the Council, voting unanimously before the end of the | 
first stage and thereafter with the prescribed majority, on a proposal by | 
the Commission and after consulting the Economic and Social Committee | 
and the Assembly, shall issue directives. 

3. The proposals and decisions referred to in paragraphs 1 and 2 relate, 
in general, by priority to services which directly affect production costs, 
or of which the liberalisation will contribute towards facilitating the ex- 
change of goods. 


ARTICLE 64 


Member States declare their readiness to liberalise services beyond the 
extent made obligatory by the directives issued in implementation of Ar- 
ticle 63, paragraph 2, if their general economic situation, and the situation 
of the sector concerned, so permits. 

The Commission shall make recommendations to this effect to the Mem- 
ber States concerned. 


ARTICLE 65 


Until the abolition of restrictions on the free rendering of services is 
effected, each Member State shall apply them without distinction of na- 
tionality or residence to all those rendering services who are referred to 
in Article 59, paragraph 1. 


ARTICLE 66 


The provisions of Articles 55 to 58 inclusive shall be applicable to the 
matters governed by the present Section. 


SECTION 4—CAPITAL 


ARTICLE 67 


1. During the transitional period and to the extent necessary to the ef- 
fective operation of the common market, Member States shall progressively 
abolish as between themselves restrictions on the movement of capital be- 
longing to persons resident in Member States, and also all discriminator! 
treatment on the grounds of the nationality or the place of residence of 
the parties, or of the place in which the capital is invested. 

2. Current payments connected with the movement of capital between 
Member States shall be freed from all restrictions at latest at the end of 
the first stage. 


ARTICLE 68 


1. Member States shall authorise exchange transactions on the most lib- 
eral scale possible, in connection with the matters referred to in the presen! 
Section, so far as such authorisations are still necessary after the entry int? 
force of the Treaty. 
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2. When a Member State applies its internal regulations governing the 
capital market and credit to the movement of capital freed in accordance 
with the provisions of the present Section, it shall do so without dis- 
crimination. 

3. Loans intended for the direct or indirect financing of a Member State 
or of municipal authorities within its territory may not be issued or placed 
in other Member States except when the States concerned have agreed 
thereto. This provision shall not obstruct the implementation of Article 22 
of the Protocol relating to the Statutes of the European Investment Bank. 


ARTICLE 69 


The Council, voting unanimously during the first two stages and there- 
after with the prescribed majority, on a proposal by the Commission, which 
for this purpose shall consult the Monetary Committee provided for in Ar- 
ticle 105, shall issue the necessary directives for the progressive implemen- 
tation of the provisions of Article 67. 


ARTICLE 70 


1, The Commission shall propose to the Council suitable measures for the 
progressive co-ordination of the exchange policies of Member States in re- 
gard to the movement of capital between those States and outside countries. 
The Council, voting unanimously, shall issue directives on this subject, and 
shall endeavour to achieve the maximum degree of liberalisation possible. 

2. If the action taken to implement the foregoing paragraph should not 
permit of the abolition of discrepancies between the exchange regulations 
of Member States, and if these discrepancies should lead persons resident 
in one of the Member States to make use of the transfer facilities within 
the Community, as provided for under Article 67, in order to evade the 
regulations of one of the Member States vis-a-vis third countries, that State 
may, after consulting the other Member States and the Commission, take 
appropriate measures to overcome these difficulties. 

If the Council establishes that such measures restrict the free movement 
of capital within the Community beyond what is necessary for the purposes 
of the preceding sub-paragraph, it may decide, voting with the prescribed 
majority on a proposal by the Commission, that the State concerned must 
modify or abolish these measures. 


ARTICLE 71 


Member States shall endeavour to avoid introducing within the Commu- 
nity any new exchange restrictions affecting the movement of capital and 
current payments connected with such movement, or increasing the severity 
of existing regulations. 

They declare their readiness to go beyond the degree of liberalisation of 
capital provided for in the preceding Articles so far as their economic situ- 
ation, and in particular the state of their balance of payments, permits. 
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The Commission, after consulting the Monetary Committee, may make 
recommendations to Member States on this subject. 


ARTICLE 72 


Member States shall keep the Commission informed of all capital move. 
ments of which they are aware to and from outside countries. The Com- 
mission may address to Member States any comments it deems appropriate 
on this subject. 


ARTICLE 73 


1. Should movements of capital lead to disturbance of the operations of 
the capital market in any Member State, the Commission, after consulting 
the Monetary Committee, shall authorise such State to take protective meas- 
ures with regard to the movement of capital, and shall determine the con- 
ditions and methods of their implementation. 

The Council, voting with the prescribed majority, may withdraw this 
authorisation, or modify the aforementioned conditions and methods of 
implementation. 

2. Nevertheless, the Member State which is in difficulties may itself tak 
the above-mentioned measures, on the ground of their secret or urgent 
character, should they be necessary. The Commission and the other Menm- 
ber States must be informed of these measures at latest at the time when 
they enter into force. In such case, the Commission, after consulting th 
Monetary Committee, may decide that the State concerned must modify 
or abolish the measures in question. 


CHAPTER IV 


Transport 


ARTICLE 74 


With regard to matters covered by the present Chapter, Member States 
shall pursue the aims of the Treaty within the framework of a common 
transport policy. 


ARTICLE 75 


1. For the purpose of implementing Article 74 and with due regard t 
special transport considerations, the Council, voting unanimously until the 
end of the second stage and thereafter with the prescribed majority shall 
on the proposal of the Commission and after consulting the Economic ané 
Social Committee and the Assembly, lay down 

(a) common rules applicable to international transport effected from 
or to the territory of a Member State or in transit through the territory of 
one or more Member States, 

(b) conditions for the admission of non-resident carriers to nation® 
transport services within a Member State, 
(ec) any other appropriate provisions. 
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2. The provisions referred to in (a) and (b) of the preceding paragraph 
shall be laid down during the transitional period. 

3. In derogation of the procedure provided for in paragraph 1, provisions 
relating to the principles of the transport regime, the application of which 
might seriously affect the standard of living and level of employment in 
certain regions, and also the use made of transport equipment shall, with 
due regard to the need for adaptation to economic expansion resulting from 
the establishment of the common market, be drawn up by a unanimous vote 
of the Council. 


ARTICLE 76 


Until the provisions referred to in Article 75, paragraph 1 are drawn up, 
and unless the Council gives its unanimous consent, no Member State shall 
apply the various transport provisions governing the matter at the time 
when the present Treaty enters into force in such a way as to make them 
less favourable, in their direct or indirect effect, for carriers of other Mem- 
ber States by comparison with its own national carriers. 


ARTICLE 77 


Measures of aid to meet the needs of transport coordination, or corre- 
sponding to repayments in respect of certain burdens inherent in the notion 
of a public service, shall be compatible with the present Treaty. 


ARTICLE 78 


Any measures relating to transport rates and conditions, adopted within 
the framework of the present Treaty, shall pay due regard to the economic 
situation of carriers. 


ARTICLE 79 


1, All discriminations which consist in the application by a carrier in 
respect of the same goods conveyed by the same routes, of transport charges 
and conditions that differ on the ground of the country of origin or desti- 
nation of the goods carried, shall be abolished in traffic within the Com- 
munity at latest before the end of the second stage. 

2. Paragraph 1 shall not preclude the adoption of other measures by the 
Council in application of Article 75, paragraph 1. 

3. The Council, voting with the prescribed majority on a proposal of the 
Commission and after consulting the Economic and Social Committee, 
shall, within two years of the entry into force of the present Treaty, draw 
up regulations for the implementation of the provisions of paragraph 1. 

The Council may, in particular, take the measures necessary to enable 
the institutions of the Community to ensure that the rule laid down in 
paragraph 1 is observed and that all the advantages accruing from it are 
enjoyed by users. 

4. The Commission shall, on its own initiative or at the request of a 
Member State, examine the cases of discrimination referred to in para- 
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graph 1 and, after consulting the Member States concerned, shall take the 
necessary decisions under the regulations drawn up in accordance with the 
provisions of paragraph 3. 


ARTICLE 80 


1. In respect of transport effected within the Community, the imposed 
application of rates and conditions involving any element of support or 
protection for the benefit of one or more particular undertakings or indus- 
tries shall be prohibited as from the beginning of the second stage, unless 
authorised by the Commission. 

2. The Commission shall, on its own initiative or at the request of a 
Member State, examine the rates and conditions referred to in paragraph 1, 
with particular regard, on the one hand, to the demands of a suitable re- 
gional economic policy, the needs of under-developed regions, and the prob- 
lems of regions seriously affected by political conditions and, on the other 
hand, to the effects of such rates and conditions on competition between the 
different forms of transport. 

After consulting any Member State concerned, the Commission shall take 
the necessary decisions. 

3. The prohibition referred to in paragraph 1 shall not apply to competi- 
tive tariffs. 


ARTICLE 81 


Charges or dues collected by a carrier, in addition to the transport rates, 
for carriage across frontiers, must not exceed a reasonable level, due regard 
being had to the real costs of such carriage. 

Member States shall endeavour progressively to reduce these costs. 

The Commission may make recommendations to Member States for the 
implementation of the present Article. 


ARTICLE 82 


The provisions of the present Chapter shall not debar the measures 
adopted in the German Federal Republic, so far as these are necessary to 
compensate for the economic disadvantages entailed, by the division of 
Germany, for the economy of certain regions of the Federal Republic af- 
fected by that division. 

ARTICLE 83 

A Committee of a consultative character, composed of experts appointed 
by the Governments of Member States, shall be set up and attached to the 
Commission, which shall consult it on transport questions whenever 1 


deems it advisable, without prejudice to the competence of the transport 
section of the Economic and Social Committee. 


ARTICLE 84 


1. The provisions of the present Chapter shall apply to transport by rail 
road and navigable waterway. 
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2. The Council, voting unanimously, may decide whether, to what extent 
and by what procedure, appropriate provisions can be adopted for sea and 
air traffic. 


PART THREE. POLICY OF THE COMMUNITY 


CHAPTER I 


Common Rules 


SECTION 1—RULES GOVERNING COMPETITION 


SUB-SECTION 1: Rules applying to firms 


ARTICLE 85 


1. The following shall be considered as incompatible with the common 
market and shall be prohibited: all agreements between firms, all decisions 
for mergers between firms and all concerted practices, likely to affect trade 
between Member States and having as their object or result the prevention, 
restriction or distortion of the free play of competition within the common 
market, in particular those entailing: 

(a) the direct or indirect establishment of cost prices or sale prices, 
or of any other terms of business; 

(b) the limitation or control of production, markets, technical devel- 
opment or investment ; 

(c) market-sharing or the sharing of sources of supply; 

(d) the application to parties to transactions of different terms in re- 
spect of similar supplies, thereby placing them at a disadvantage in regard 
to competition ; 

(e) the subjection of the conclusion of a contract to the acceptance, 
by the other party, of additional supplies of goods which, either by their 
nature or according to commercial usage, have no connection with the goods 
covered by such contract. 

2. Any agreements or decisions prohibited under the provisions of the 
present Article shall be automatically null and void. 

3. Nevertheless, the provisions of paragraph 1 above may be declared in- 
applicable in the case of any of the following, namely: 

agreements or categories of agreements between firms; 

decisions for mergers or categories of decisions for mergers; 

concerted practices or categories of concerted practices 
which contribute to improve the production or distribution of goods, or to 
promote technical or economic progress whilst, at the same time, ensuring 
that consumers have a fair share in the benefits resulting therefrom, but 
which do not 

__ (@) impose on the firms concerned any restrictions that are not essen- 
tial to the attainment of the above objectives; or 

(b) enable such firms to eliminate competition in respect of a substan- 
tal proportion of the goods in question. 
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ARTICLE 86 


To the extent to which trade between Member States may be affected 
thereby, action by one or more firms to take unfair advantage of their 
dominant position within the common market, or within a substantial part 
of it, shall be incompatible with the common market and shall be prohibited. 

Examples of such unfair action are: 

(a) the direct or indirect fixing of unfair cost prices or sale prices or 
any other unfair terms of business; 

(b) the limitation of production, markets or technical development to 
the prejudice of consumers ; 

(c) the application to parties to transactions of different terms in re- 
spect of similar supplies, thereby placing them at a disadvantage in regard 
to competition ; 

(d) the subjection of the conclusion of a contract to the acceptance, by 
the other party, of additional supplies of goods which, either by their na- 
ture or according to commercial usage, have no connection with the goods 
covered by such contract. 


ARTICLE 87 


1. Within three years as from the entry into force of the present Treaty, 
the Council, after consulting the Assembly and voting unanimously on a 
proposal by the Commission, shall issue any appropriate regulations or di- 
rectives for the application of the principles set out in Articles 85 and 86. 

If such provisions have not been adopted within the above-mentioned 
time-limits, they shall be laid down by the Council, voting with the pre- 
scribed majority on a proposal by the Commission and after consulting the 
Assembly. 

2. The provisions referred to in paragraph 1 above shall be designed, in 
particular : 

(a) to ensure observance of the prohibitions referred to in paragraph 
1 of Article 85 and in Article 86, by the institution of fines or means of 
compulsion ; 

(b) to determine ways and means of applying paragraph 3 of Article 
85, with due regard to the need for ensuring adequate supervision com- 
bined with the maximum possible simplification of administrative control; 

(ec) where necessary, to define the scope of application of the provi- 
sions contained in Articles 85 and 86 in respect of the various economic 
sectors ; 

(d) to specify the respective responsibilities of the Commission and the 
Court of Justice in the application of the arrangements provided for in the 
present paragraph ; 

(e) to specify the relationship of the national laws to the provisions 
of the present sub-section and those adopted in application of the present 
Article. 

ARTICLE 88 


Until the entry into force of the measures taken in application of Article 
87, the authorities of Member States shall decide upon the admissibility 
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of agreements and upon questions regarding any unfair advantage that 
may be taken of a dominant position in the common market, according 
to the laws of their own countries and the provisions of Article 85, espe- 
cially paragraph 3, and of Article 86. 


ARTICLE 89 


1. Without prejudice to the provisions of Article 88, the Commission 
shall, from the moment of taking up its duties, supervise the application 
of the principles laid down in Articles 85 and 86. At the request of a 
Member State, or on its own responsibility, it shall investigate, in conjunc- 
tion with the competent authorities of the Member States who lend it 
their assistance, any presumed infringement of the aforementioned prin- 
ciples. If it finds that such infringement has taken place, it shall propose 
appropriate means for putting an end to it. 

2. If such infringement continues, the Commission shall issue a reasoned 
decision recording the infringement of the principles. The Commission 
may publish its decision and may authorise Member States to take the 
necessary measures under conditions and in forms to be laid down by the 
Commission. 

ARTICLE 90 


1. In respect of public enterprises and undertakings to which they grant 
special or exclusive rights, Member States shall neither decree nor retain 
in force any measures contrary to the rules embodied in the present Treaty, 
more particularly, those laid down in Article 7 and in Articles 85 to 94 
inclusive. 

2. Any enterprise responsible for operating services of general economic 
importance or having the character of a fiscal monopoly shall be subject 
to the rules embodied in the present Treaty, more particularly those re- 
lating to competition, to the extent to which the application of such rules 
does not obstruct the de jure or de facto fulfilment of the specific tasks en- 
trusted to such enterprise. The development of trade shall not be allowed 
to be affected to a degree contrary to the interests of the Community. 

3. The Commission shall ensure the application of the provisions of the 
present Article and shall, where necessary, issue appropriate directives 
or decisions to Member States. 


SUB-SECTION 2: Dumping practices 


ARTICLE 91 


1, If, during the transitional period, the Commission, at the request of 
a Member State or of any other interested party, finds that dumping prac- 
tices are being carried on within the common market, it shall issue recom- 
mendations to the party or parties responsible, with a view to putting an 
end to such practices. 

Should such dumping practices continue, the Commission shall authorise 
the Member State injured thereby to take measures for its protection, the 
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conditions and methods of application of such measures being laid down 
by the Commission. 

2. Upon the entry into force of the present Treaty, any products origi- 
nating or freely available in one Member State which have been exported 
to another Member State shall be admitted free of all customs duties, 
quantitative restrictions or measures having an equivalent effect when 
re-imported into the territory of the first Member State. The Commission 
shall lay down appropriate regulations for the application of the present 
paragraph. 


SUB-SECTION 3: State aid 


ARTICLE 92 


1, Subject to any exceptions provided for in the present Treaty, any aid, 
in whatever form, granted by a Member State or by means of State re- 
sources, that distorts or threatens to distort competition by favouring 
certain firms or certain producers shall, to the extent to which it affects 
trade between Member States, be incompatible with the common market. 

2. The following types of aid shall be compatible with the common market: 

(a) aid of a social character granted to individual consumers, pro- 
vided such aid is granted without any discrimination based on the origin 
of the products concerned ; 

(b) any aid granted to remedy damage caused by natural calamities 
or other extraordinary events; 

(c) the aid granted to the economies of certain regions of the Federal 
Republic of Germany affected by the partition of Germany, to the extent 
to which such aid is necessary in order to compensate for the economic 
disadvantages caused by such partition. 

3. The following types of aid may be considered as compatible with 
the common market: 

(a) aid intended to promote the economic development of regions where 
the standard of living is abnormally low or where there is serious under- 
employment ; 

(b) aid intended to promote the execution of large-scale projects of 
common European interest, or to remedy a serious disturbance in the 
economy of a Member State; 

(c) aid intended to facilitate the development of certain activities or 
of certain economic regions, provided such aid does not disturb trading 
conditions to a degree contrary to the common interest. Nevertheless, 
any aid being granted to shipbuilding on 1 January 1957, to the extent 
to which such aid corresponds only to the absence of customs protection, 
shall be progressively reduced under the same conditions as apply to the 
abolition of customs duties, subject always to the provisions of the present 
Treaty relating to common commerical policy vis-a-vis outside countries; 

(d) such other types of aid as may be specified by decision of the 
Council voting with the prescribed majority on a proposal by the 
Commission. 
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ARTICLE 93 


1. The Commission shall undertake constant review with Member States 
of all systems of aid existing in those States. It shall propose to the 
latter any appropriate measures required for the progressive development 
or for the operation of the common market. 

2. If, after having called upon the parties concerned to submit their 
comments the Commission finds that a measure of aid granted by a State 
or by means of the resources of a State is not compatible with the common 
market under Article 92, or that such aid is applied in an unfair manner, 
it shall take a decision requiring the State concerned to abolish such aid 
or to modify it, within the time-limit prescribed by the Commission. 

If the State concerned does not comply with this decision within the 
time-limit prescribed, the Commission or any other State concerned may 
submit the matter direct to the Court of Justice notwithstanding the pro- 
visions of Articles 169 and 170. 

At the request of any Member State, the Council may decide, by a 
unanimous vote, that a measure of aid granted or about to be granted by 
that State shall be considered as compatible with the common market, not- 
withstanding the provisions of Article 92 or the regulations provided for 
in Article 94, if such a decision is justified by exceptional circumstances. 
If the Commission has already initiated the procedure provided for in 
the first sub-paragraph of the present paragraph, with regard to the aid 
in question, the request made to the Council by the State concerned shall 
entail the suspension of such procedure until the Council shall have de- 
termined its attitude. 

Nevertheless, if the Council has not made its attitude known within three 
months of such request, a decision shall be taken by the Commission. 

3. The Commission shall be informed, in time to submit its observations, 
of any plans to grant or to modify aid. If it considers that any such plan 
is not compatible with the common market under the terms of Article 92, 
it shall without delay initiate the procedure provided for in the preceding 
paragraph. The Member State concerned may not put its proposed plans 
into operation before such procedure shall have resulted in a final decision. 


ARTICLE 94 


The Council, voting with the prescribed majority on a proposal by the 
Commission, may make any appropriate regulations for the application 
of Articles 92 and 93 and may, in particular, determine the conditions 
of application of paragraph 3 of Article 93 and the types of aid which are 
exempted from this procedure. 


SECTION 2—FISCAL PROVISIONS 


ARTICLE 95 


No Member State shall levy, directly or indirectly on the products of 
other Member States any internal taxes, of any description, higher than 
those levied directly or indirectly on similar national products. 
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Furthermore, no Member State shall levy on the products of other 
Member States any internal taxes of such a nature as to give indirect pro- 
tection to the production of other goods. 

By, at latest, the beginning of the second stage, Member States shall 
abolish or amend any provisions existing at the time of the entry into force 
of the present Treaty which are contrary to the above rules. 


ARTICLE 96 


Products exported to the territory of any Member State may not bene- 
fit from any refund of internal taxes higher than the taxes that have been 
imposed, directly or indirectly, on them. 


ARTICLE 97 


Any Member States which levy a turnover tax calculated by a cumulative 
multi-stage system may, in the case of internal taxes that they levy on im- 
ported products and of tax refunds that they grant on exported products, 
establish average rates for specific products or groups of products, provided 
they do not infringe the principles laid down in Articles 95 and 96. 

Should the average rates established by a Member State not conform 
to the aforementioned principles, the Commission shall issue to the State 
concerned such directives or decisions as are appropriate. 


ARTICLE 98 


With regard to taxes other than turnover taxes, excise duties and other 
measures of indirect taxation, exemptions and refunds in respect of exports 
to other Member States may not be granted, and compensatory taxes on 
imports from other Member States may not be imposed, except in so far 
as the measures contemplated have been previously approved for a limited 
period by the Council, voting with the prescribed majority on a proposal 
by the Commission. 

ARTICLE 99 


The Commission shall consider in what way the laws of the various 
Member States concerning turnover taxes, excise duties and other indirect 
taxes, including compensatory measures applied in respect of trade between 
Member States, can be harmonised in the interests of the common market. 

The Commission shall submit proposals to the Council, which shall decide 
by a unanimous vote, without prejudice to the provisions of Articles 100 
and 101. 


SECTION 3—HARMONISATION OF LAWS 
ARTICLE 100 


The Council, voting unanimously on a proposal by the Commission, 
shall issue directives for the harmonisation of such laws, regulations and 
administrative rules of the Member States as directly affect the establish- 
ment or operation of the common market. 
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The Assembly and the Economic and Social Committee shall be con- 
sulted in the case of any directives the implementation of which would 
involve amendment of the laws in one or more of the Member States. 


ArTICLE 101 


Should the Commission find that differences existing between the laws, 
regulations or administrative rules of the Member States interfere with 
the conditions of competition on the common market, and thereby bring 
about a lack of balance that calls for correction, it shall enter into consulta- 
tions with the Member States concerned. 

If such consultations do not result in an agreement by which the said 
lack of balance is corrected, the Council, on the proposal of the Commis- 
sion and by a unanimous vote during the first stage and thereafter with 
the prescribed majority, shall issue the requisite directives to this end. 
The Commission and the Council may take any other appropriate measures 
provided for in the present Treaty. 


ARTICLE 102 


1. Should there be reason to fear that the adoption or amendment of 
a law, regulation or administrative rule will result in a lack of balance 
within the meaning of the preceding Article, the Member State desiring to 
proceed therewith shall consult the Commission. After consulting the 
Member States, the Commission shall recommend to the States concerned 
such measures as may be appropriate to obviate the said lack of balance. 

2. If the State desiring to adopt or amend national provisions does not 
comply with the recommendation made to it by the Commission, other 
Member States shall not be requested, under the terms of Article 101, to 
amend their own national provisions in order to correct such lack of 
balance. If the Member State which has ignored the Commission’s rec- 
ommendation brings about a lack of balance to its own detriment only, 
the provisions of Article 101 shall not apply. 


CHAPTER II 
Economic Policy 


SECTION 1—CONJUNCTURE POLICY 
ARTICLE 103 


1. Member States shall consider their conjuncture or ‘‘day-to-day’”’ 
Policy as a question of common interest. They shall consult with each 
other and with the Commission on measures to be taken in the light of 
current circumstances. 

2. Without prejudice to any other procedures for which provision is 
made in the present Treaty, the Council, on the proposal of the Commis- 
sion, may decide unanimously on measures appropriate to the situation. 

3. The Council, voting with the prescribed majority on a proposal by 
the Commission, shall, if necessary, issue such directives as may be re- 
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quired regarding ways and means of applying any measures decided upon 
under the terms of paragraph 2 above. 

4. The procedures provided for in the present Article shall apply also 
in the event of difficulties arising in connection with the supply of certain 
products. 


SECTION 2—BALANCE OF PAYMENTS 
ARTICLE 104 


Each Member State shall pursue the economic policy necessary to ensure 
the equilibrium of its overall balance of payments and to maintain confi- 
dence in its currency, whilst at the same time ensuring a high level of 
employment and the stability of price levels. 


ARTICLE 105 


1. In order to facilitate achievement of the objectives set out in Article 
104, Member States shall co-ordinate their economic policies. They shall 
accordingly establish co-operation between the competent services of their 
administrative departments and between their central banks. 

The Commission shall submit to the Council recommendations for the 
establishment of such co-operation. 

2. In order to promote the co-ordination of the policies of Member States 
in monetary matters, to the full extent necessary to the operation of the 
common market, a Monetary Committee with consultative status shall be 
set up, with the following objects: 

to keep under review the monetary and financial situation of Membe1 
States and of the Community, and also the general payments system 
of Member States, and to report regularly thereon to the Council and 
to the Commission, 

of its own initiative, or at the request of the Council or the Commis- 
sion, to formulate opinions for submission to these institutions. 

The Member States and the Commission shall appoint two members of 
the Monetary Committee. 


ARTICLE 106 


1. Each Member State undertakes to authorise, in the currency of the 
Member State in which the creditor or the beneficiary resides, any pay- 
ments concerned with the exchange of goods, services or capital, and also 
transfers of capital and wages, to the extent to which the movement of 
goods, services, capital and persons is freed as between Member States 
under the present Treaty. 

Member States declare their readiness to free payments beyond the ex- 
tent provided for in the preceding sub-paragraph, so far as their economic 
situation in general and the situation of their balance of payments in 
particular shall permit them to do so. 

2. In so far as the exchange of goods and services and the movement 
of capital are limited only by restrictions on payments connected there- 
with, and for the purposes of the progressive abolition of such restric 
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tions, the provisions of the Sections relating to the abolition of quantita- 
tive restrictions, the freeing of services and the free movement of capital 
shall apply by analogy. 

3. The Member States undertake not to introduce as between themselves 
any new restrictions on transfers connected with the invisible transactions 
listed in Annex III to the present Treaty.* 

The progressive abolition of existing restrictions shall be effected in ac- 
cordance with the provisions of Articles 63 to 65 inclusive, to the extent 
to which such abolition is not governed by the provisions contained in para- 
graphs 1 and 2 above or by the Section relating to the free movement of 
capital. 

4. Should it prove necessary, Member States shall concert together con- 
cerning the measures to be taken to enable the payments and transfers 
mentioned in the present Article to be effected. These measures must 
not be incompatible with the objectives laid down in the present Section. 


ARTICLE 107 


1. Each Member State shall treat its policy with regard to exchange 
rates as a problem of common interest. 

2. Should a Member State make any alteration in its exchange rate 
which is incompatible with the objectives laid down in Article 104 and 
which seriously interferes with conditions of competition, the Commission, 
after consulting the Monetary Committee, may authorise other Member 
States to take, for a strictly limited period, the measures necessary to 
deal with the consequences of such alteration, the conditions and methods 
of application of such measures being laid down by the Commission. 


ARTICLE 108 


1. Should a Member State be faced with difficulties or with a serious 
threat of difficulties in the matter of its balance of payments, as a result 
either of overall disequilibrium of the balance of payments or of the 
character of the currencies at its disposal, and if such difficulties are 
likely, in particular, to jeopardise the operation of the common market or 
the progressive establishment of common commerical policy, the Commis- 
sion shall without delay proceed to examine the situation of the State con- 
cerned and the action that it has taken or may take in accordance with the 
provisions of Article 104, with resort to all the means at its disposal. The 
Commission shall state the measures of which it recommends the adoption by 
the State concerned. 

If the action undertaken by a Member State and the measures suggested 
by the Commission do not appear sufficient to overcome the difficulties 
encountered or threatened, the Commission, after consulting the Monetary 
Committee, shall recommend to the Council the grant of mutual aid and 
the appropriate methods therefor. 

The Commission shall keep the Council regularly informed of the situa- 
tion and of its development. 


* Printed below, p. 937. 
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2. The Council, voting with the prescribed majority, shall grant mutual 
aid and shall issue directives or decisions laying down the conditions and 
methods of application thereof. Mutual aid may take the form in par- 
ticular, of : 

(a) concerted action directed towards other international organisa- 
tions to which Member States can resort; 

(b) any measures necessary to prevent diversions in the current of 
trade if the State in difficulties maintains or reestablishes quantitative 
restrictions with regard to outside countries ; 

(c) the granting, subject to their agreement, of limited credits by 
other Member States. 

Furthermore, during the transitional period, mutual aid may also take 
the form of special reductions in customs duties or increases in quotas, for 
the purpose of facilitating increased imports from the State in difficulties, 
subject to the agreement of the States by which such measures would be 
taken. 

3. If the mutual aid recommended by the Commission is not granted 
by the Council, or if the mutual aid granted and the measures taken prove 
insufficient, the Commission shall authorise the State in diffiulties to take 
measures of protection, of which the Commission shall lay down the condi- 
tions and methods of application. 

Such authorisation may be withdrawn or the conditions and methods of 
application amended by the Council, voting with the prescribed majority 


ARTICLE 109 


1. In the event of a sudden crisis in the balance of payments and if a 
decision, as provided for in paragraph 2 of Article 108, is not taken immedi- 
ately, the Member State concerned may take, as conservatory measures, the 
measures necessary for its protection. Such measures shall involve the 
least possible disturbance to the operation of the common market and shall 
not go beyond what is strictly indispensable in order to remedy the sudden 
difficulties that have arisen. 

2. The Commission and the other Member States shall be informed of 
such measures of protection, at latest at the moment of their entry into 
force. The Commission may recommend to the Council mutual aid under 
the terms of Article 108. 

3. On being advised by the Commission and after consulting the Mone- 
tary Committee, the Council, voting with the prescribed majority, may de- 
cide that the State concerned must amend, suspend or abolish the measures 
of protection referred to above. 


SECTION 3—COMMERCIAL POLICY 


ARTICLE 110 


By establishing a customs union between themselves, Member States in- 
tend to contribute in conformity with the common interest to the harmonr 


al 
id 


1957] OFFICIAL DOCUMENTS 905 


ous development of world trade, the progressive abolition of restrictions 
on international trade and the lowering of tariff barriers. 

The common commerical policy shall take into account the favourable 
effect that the abolition of customs duties as between Member States may 
have on the development of the competitive strength of the enterprises 
of those States. 


ARTICLE 111 


During the transitional period, and without prejudice to the provisions 
of Articles 115 and 116, the following provisions shall apply: 

1. Member States shall take steps to co-ordinate their trade relations 
with outside countries in such a way as to bring about, by the end of the 
transitional period, the conditions necessary to the implementation of a 
common policy in the matter of external trade. 

The Commission shall submit proposals to the Council regarding the 
procedure to be followed during the transitional period, for the pursuit 
of common action and the achievement of a uniform commercial policy. 

2. The Commission shall submit to the Council recommendations with 
a view to tariff negotiations with outside countries concerning the common 
customs tariff. 

The Council shall authorise the Commission to open such negotiations. 

The Commission shall conduct these negotiations in consultation with a 
Special Committee appointed by the Council to assist it in this task within 
the limits of such directives as the Council may issue to it. 

3. When exercising the powers conferred on it under the present Article, 
the Council shall take its decisions by unanimous vote during the first two 
stages and thereafter by the prescribed majority. 

4. Member States, in consultation with the Commission, shall take all 
necessary measures with the object, more especially, of adjusting all tariff 
agreements in force with outside countries so that the entry into force of 
the common customs tariff may not be delayed. 

5. Member States shall aim at securing uniformity between themselves 
at as high a level as possible in their lists concerning freedom of trade with 
outside countries or groups of outside countries. The Commission shall 
make any appropriate recommendations to Member States for this purpose. 

If Member States take steps to abolish or reduce quantitative restrictions 
vis-a-vis outside countries, they shall inform the Commission beforehand 
and shall accord identical treatment to other Member States. 


ARTICLE 112 


1. Without prejudice to obligations assumed by Member States as mem- 
bers of other international organisations, any measures that they take to 
assist exports to outside countries shall be progressively harmonised before 
the end of the transitional period, to the extent necessary to ensure that 
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On the proposal of the Commission, the Council, voting unanimously 
until the end of the second stage and thereafter with the prescribed ma- 
jority, shall issue the directives necessary to this end. 

2. The foregoing provisions shall not apply to drawbacks on customs 
duties or taxes with equivalent effect, nor to refunds of indirect taxes in- 
cluding turnover taxes, excise duties and other indirect taxes, accorded in 
connection with exports of goods from a Member State to an outside coun- 
try, in so far as such drawbacks or refunds do not exceed the taxes or duties 
that have been levied, directly or indirectly, on the products exported. 


ARTICLE 113 


1. After the end of the transitional period, the common commercial policy 
shall be based on uniform principles, especially with regard to tariff amend- 
ments, the conclusion of tariff or trade agreements, the standardisation of 
measures of liberalisation, export policy and measures for the defense of 
trade including those to be taken in cases of dumping or subsidies. 

2. The Commission shall submit proposals to the Council for the putting 
into effect of this common commercial policy. 

3. Should agreements with outside countries require to be negotiated, the 
Commission shall make recommendations to the Council, which shall au- 
thorise it to open the necessary negotiations. 

Such negotiations shall be conducted by the Commission in consultation 
with a special committee appointed by the Council to assist it in this task, 
and within the limits of such directives as the Council may issue to it. 

4. When exercising the powers conferred upon it by the present Article, 
the Council shall take its decision by the prescribed majority. 


ARTICLE 114 


The agreements referred to in paragraph 2 of Article 111 and in Article 
113 shall be concluded on behalf of the Community by the Council, acting 
unanimously during the first two stages and thereafter with the prescribed 
majority. 

ArTICLE 115 


In order to ensure that the execution of measures of commercial policy 
taken by any Member State in accordance with the present Treaty shall not 
be hindered by diversions of the current of trade or in the event of dispari- 
ties between such measures leading to economic difficulties in one or more of 
the Member States, the Commission shall recommend the methods whereby 
the other Member States shall provide the necessary co-operation. Failing 
this, the Commission shall authorise the Member States to take the neces- 
sary measures of protection, the conditions and methods of application 
thereof being laid down by the Commission. 

In urgent cases and during the transitional period, Member States may 
themselves take such measures as are necessary and notify them to the other 
Member States, and also to the Commission, which may decide that they 
must amend or withdraw them. 
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In choosing such measures, priority must be given to those which cause 
the least disturbance to the operation of the common market and which take 
due account of the necessity for hastening, so far as possible, the establish- 
ment of the common customs tariff. 


ARTICLE 116 


With regard to all questions of special importance to the common market, 
Member States shall not, as from the end of the transitional period, take 
any but common action within the framework of any international organi- 
sations of an economic character. The Commission shall submit proposals 
concerning the scope and implementation of such common action of the 
Council, which shall take its decision by the prescribed majority. 

During the transitional period, Member States shall consult with each 
other with a view to concerting their action and, so far as possible, adopt- 
ing a uniform attitude. 

CHAPTER III 
Social Policy 


SECTION 1—SO0CIAL PROVISIONS 


ARTICLE 117 


Member States are agreed upon the need to foster the improvement of 
the living and working conditions of the labour force so as to make it pos- 
sible to equalise those conditions at increasingly high levels. 

They consider that such a development will follow alike from the opera- 
tion of the common market, which will favour the harmonisation of social 
systems, and from the procedure provided for under the present Treaty 
and the assimilation of laws, regulations and administrative rules. 


ARTICLE 118 


Without prejudice to the other provisions of the present Treaty, and in 
conformity with its general aims, the task of the Commission shall be to 
foster close collaboration between Member States in the social field, par- 
ticularly in matters relating to 

(a) employment, 

(b) labour laws and working conditions, 

(c) preliminary and advanced vocational training, 

(d) social welfare, 

(e) safety measures against occupational accidents and diseases, 

(f) industrial hygiene, 

(g) trade-union laws and collective bargaining between employers and 
workers, 

For this purpose, the Commission shall act in close contact with Member 
States through investigations, the giving of opinions, and the organising 
of consultations both on problems arising at the national level and on those 
of concern to international organisations. 
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Before giving the opinions provided for under the present Article, the 
Commission shall consult the Economic and Social Committee. 


ARTICLE 119 


Each Member State shall ensure that the principle of equal pay for equal 
work as between male and female workers is applied during the first stage 
and is maintained thereafter. 

For the purposes of the present Article, pay shall be understood as the 
ordinary basic or minimum wage or salary and any other benefits paid di- 
rectly or indirectly, in money or in kind, by the employer to the worker in 
return for his services. 

Equal pay without discrimination between the sexes means that: 

(a) pay for the same work at piece-rates shall be calculated on the 
basis of the same unit of measurement, 
(b) pay for work at time-rates shall be the same for the same job. 


ARTICLE 120 


Member States shall endeavour to maintain the existing equivalence of 
paid holiday schemes. 


ARTICLE 121 


The Council, voting unanimously after consulting the Economie and So- 
cial Committee, may entrust the Commission with functions relating to the 
implementation of common measures, particularly as regards the social wel- 
fare of the migrant workers referred to in Articles 48 to 51 inclusive. 


ARTICLE 122 


In its annual report to the Assembly, the Commission shall devote a spe- 
cial chapter to the evolution of the social situation in the Community. 

The Assembly may request the Commission to draw up reports on special 
problems concerning the social situation. 


SECTION 2—-THE EUROPEAN SOCIAL FUND 


ARTICLE 123 


In order to increase opportunities for the employment of workers in the 
common market and thus contribute to raising the standard of living, 4 
European Social Fund shall be created within the framework of the pro- 
visions set out below, for the purpose of promoting employment facilities 
and the geographical and occupational mobility of workers within the 
Community. 


ARTICLE 124 


The Commission shall be responsible for the administration of the Fund. 
The Commission shall be assisted in this task by a Committee presided 
over by a member of the Commission and consisting of representatives of 
Governments, trade unions and employers’ associations. 
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ARTICLE 125 


1, At the request of a Member State, the Fund shall, within the frame- 
work of the regulations provided for under Article 127, cover 50% of ex- 
penditure by that State or by a public body as from the date of the entry 
into force of the present Treaty : 

(a) on ensuring productive re-employment of workers by means of 

occupational rehabilitation, 
resettlement allowances. 

(b) on granting assistance to workers who are temporarily working on 
short-time or wholly or partly suspended as a result of the conversion of 
their firm to different work, so that they may continue to receive the same 
rate of pay pending their full-time re-employment. 

2. The assistance granted by the Fund to the cost of occupational reha- 
bilitation shall be conditional upon the impossibility of employing the work- 
ers rendered idle except in a new occupation, and upon their having found 
productive employment for at least six months in the occupation for which 
they have been rehabilitated. 

The assistance granted in respect of resettlement allowances shall be con- 
ditional upon the unemployed workers having been obliged to change their 
domicile within the Community and upon their having found productive 
employment for at least six months in their new place of residence. 

The assistance given in favour of workers in cases where a firm is con- 
verted shall be subject to the following conditions: 

(a) the workers in question must have been re-engaged on full-time 
work in that firm for at least six months, 

(b) the Government concerned must have previously submitted a plan, 
drawn up by the firm in question, for its conversion and for the financing 
thereof, and 

(c) the Commission must have given its prior approval to the conver- 
sion plan. 


ARTICLE 126 


At the expiry of the transitional period, the Council, on being advised 
by the Commission and after consulting the Economic and Social Commit- 
tee and the Assembly, may 

(a) voting with the prescribed majority, decide that all or part of the 
assistance referred to in Article 125 shall no longer be granted; 

(b) voting unanimously, determine the new tasks that may be en- 
trusted to the Fund within the terms of its mandate as defined in Ar- 
ticle 123. 


ARTICLE 127 


On the proposal of the Commission and after consulting the Economic 
and Social Committee and the Assembly, the Council, voting with the pre- 
scribed majority, shall lay down the regulations necessary for the imple- 
mentation of Articles 124 to 126 inclusive; in particular, it shall fix details 
concerning the conditions under which the Fund shall grant assistance 


910 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


under Article 125, and also the categories of firms whose workers shall re- 
ceive the assistance provided for in Article 125, paragraph 1(b). 


ARTICLE 128 


On the proposal of the Commission and after consulting the Economic 
and Social Committee, the Council shall establish general principles for the 
implementation of a common policy of vocational training capable of con- 
tributing to the harmonious development both of national economies and 
of the common market. 

CHAPTER IV 


The European Investment Bank 


ARTICLE 129 


There shall be set up a European Investment Bank having legal per- 
sonality. 

The members of the European Investment Bank shall be the Member 
States. 

The Statute of the European Investment Bank shall form the subject 
of a Protocol annexed to the present Treaty.* 


ARTICLE 130 


The task of the European Investment Bank shall be to contribute to the 
balance and smooth development of the common market in the interests of 
the Community through recourse to the capital markets and its own re- 
sources. For this purpose, it shall, by means of loans and guarantees, on 
a non-profit-making basis, facilitate the financing of the following projects 
in all sectors of the economy: 

(a) projects for developing under-developed regions, 

(b) projects for modernising or converting enterprises, or for creating 
new activities which are called for by the progressive establishment of the 
common market and which by their size or nature cannot be entirely cov- 
ered by the various methods of financing in existence in each of the Mem- 
ber States, 

(ec) projects of common interest to several Member States which by 
their size or nature cannot be entirely covered by the various methods of 
financing in existence in each of the Member States. 


PART IV. THE ASSOCIATION OF OVERSEAS COUNTRIES 
AND TERRITORIES 


ARTICLE 131 


The Member States agree to associate with the Community the non- 
European countries and territories which have special relations with Bel- 
gium, France, Italy and the Netherlands. These countries and territories, 
hereinafter called ‘‘the countries and territories’’ are listed in Annex IV* 
to the present Treaty. 

The purpose of this association shall be to promote the economic and s0- 


* Printed below, p. 939. 
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cial development of the countries and territories and to establish close eco- 
nomic relations between them and the Community as a whole. 

In conformity with the principles enunciated in the Preamble to the 
present Treaty, this association must in the first place permit of furthering 
the interests and prosperity of the inhabitants of these countries and ter- 
ritories so as to bring them to the economic, cultural and social develop- 
ment they expect. 


ARTICLE 132 


The objectives of the association shall be as follows: 

1. In their trade with the countries and territories Member States shall 
apply the same conditions as they accord each other by virtue of the pres- 
ent Treaty. 

2. Each country or territory shall apply to its trade with Member States 
and with the other countries and territories, the conditions which it applies 
to the European State with which it has special relations. 

3. Member States shall contribute to the investments required for the 
progressive development of these countries and territories. 

4. As regards investment financed by the Community, participation in 
tenders and supplies shall be open, on equal terms, to all individuals and 
legal persons, nationals of Member States or of the countries and territories. 

5. In relations between Member States and the countries and territories, 
the right of establishment of nationals and companies shall be regulated in 
accordance with the provisions and by application of the procedures laid 
down in the Section relating to the right of establishment, and on a non- 
discriminatory basis, subject to the special measures taken under Article 
136. 


ARTICLE 133 


1, Goods originating in the countries and territories shall on importation 
into Member States benefit by the total abolition of customs duties, which 
is progressively to take place between Member States in conformity with 
the provisions of the present Treaty. 

2. Customs duties on imports from Member States and from other coun- 
tries and territories on entry into any country or territory shall be pro- 
gressively abolished in conformity with the provisions of Articles 12, 13, 
14, 15 and 17. 

3. Nevertheless, countries and territories may collect customs duties to 
meet the needs of their development and the requirements of their indus- 
trialisation, or duties of a fiscal nature the purpose of which is to contribute 
to their budget. 

The customs duties referred to in the foregoing sub-paragraph shall, how- 
ever, be progressively reduced to the level of those imposed on importation 
of products coming from the Member State with which each country or 
territory has special relations. The percentages and the timing of the re- 
ductions provided for under the present Treaty shall apply to the gap be- 
tween the duty imposed on entry into the importing country or territory on 
& product coming from the Member State which has special relations with 


e 
of 
n- 
2S, 
0- 


912 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


the country or territory concerned and the duty imposed on the same prod- 
uct coming from the Community. 

4. Paragraph 2 shall not apply to countries and territories which by rea- 
son of special international obligations by which they are bound, are already 
applying a non-discriminatory customs tariff at the time when the present 
Treaty comes into force. 

5. The establishment or amendment of duties levied on goods imported 
into the countries and territories must not result, de jure or de facto, in 
any direct or indirect discrimination between imports coming from the 
various Member States. 

ARTICLE 134 


If the level of the duties applicable to goods coming from an outside 
country on entry into a country or territory is likely, having regard to the 
application of the provisions of Article 133, paragraph 1, to result in the 
diversion of trade to the detriment of any Member State, the latter may 
ask the Commission to propose to other Member States the measures neces- 
sary to remedy the situation. 

ARTICLE 135 

Subject to the provisions relating to public health, public safety and 
public order, the free movement of workers from the countries and terri- 
tories in Member States, and of workers from Member States in the coun- 


tries and territories, shall be governed by subsequent conventions which 
shall require unanimity among Member States. 


ARTICLE 136 


For a first period of five years as from the entry into force of the pres- 
ent Treaty an application Convention annexed to this Treaty * shall deter- 
mine details of method and procedure concerning the association of the 
countries and territories with the Community. 

Before the expiry of the Convention provided for in the foregoing sub- 
paragraph, the Council, voting unanimously, shall, in the light of the re- 
sults achieved, and on the basis of the principles embodied in the present 
Treaty, determine the arrangements to be made for a further period. 


PART V. ORGANS OF THE COMMUNITY 


CHAPTER I 


Provisions Governing Institutions 
SECTION 1—ORGANS 
SUB-SECTION I: The Assembly 
ARTICLE 137 


The Assembly shall be composed of representatives of the peoples of the 
States forming the Community and shall enjoy the powers of decision and 
supervision conferred upon it by the present Treaty. 


* Printed below, p. 950. 
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ARTICLE 138 


1. The Assembly shall be composed of delegates whom the parliaments 
shall be called upon to appoint from among their own members in accord- 
ance with the procedure laid down by each Member State. 

2. The number of these delegates shall be fixed as follows: 


Belgium 14 
France 36 
Germany 36 
Italy 36 
Luxembourg 6 


Netherlands 14 


3. The Assembly shall draw up proposals for election by direct universal 
suffrage according to an identical procedure in all Member States. 

The Council shall, by a unanimous vote, determine the provisions which 
it shall recommend for adoption by Member States in accordance with their 
respective constitutional rules. 


ARTICLE 139 


The Assembly shall hold annual sessions. It shall meet as of right on 
the third Tuesday in October. 

At the request of a majority of its members, or at the request of the 
Council or of the Commission, the Assembly may meet in extraordinary 
session. 


ARTICLE 140 


The Assembly shall appoint its President and its officers from among its 
members. 

Members of the Commission may attend all meetings and shall be heard, 
at their own request, on behalf of the Commission. 

The Commission shall reply verbally or in writing to questions put to it 
by the Assembly or its members. 

The Council shall be heard by the Assembly under the conditions which 
the former lays down in its Rules of Procedure. 


ARTICLE 141 


Except where otherwise provided in the present Treaty, the Assembly 
shall take its decisions by an absolute majority of the votes cast. 
The size of the quorum shall be laid down in the Rules of Procedure. 


ARTICLE 142 


The Assembly shall adopt its own Rules of Procedure by the vote of a 
Majority of its members. 

The decisions of the Assembly shall be published in accordance with the 
Provisions of the Rules of Procedure. 
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ARTICLE 143 


The Assembly shall discuss in public meeting the Annual General Re 
port which shall be submitted to it by the Commission. 


ARTICLE 144 


If a motion of censure concerning the operations of the Commission is 
tabled in the Assembly, the latter may decide thereon, by an open vote 
only after not less than three days have elapsed from the tabling of the 
motion. 

If the motion of censure is adopted by a two-thirds majority of the votes 
east, representing a majority of the members of the Assembly, the members 
of the Commission shall resign their office in a body. They shall continue 
to deal with current business until they shall have been replaced in accord- 
ance with the provisions of Article 158. 


SUB-SECTION 11: The Council 
ARTICLE 145 


With a view to ensuring achievement of the objectives laid down in the 
present Treaty, and under the conditions provided for therein, the Coun- 
cil shall 

be responsible for co-ordinating the general economic policies of Mem- 
ber States; 
exercise powers of decision. 


ARTICLE 146 


The Council shall be composed of representatives of Member States, each 
Government appointing to it one of its Members. 


a period 
of six months in rotation, following the alphabetical order of the Member 
States. 


ARTICLE 147 


Meetings of the Council 


tiative, or at the request of one of its members or of the Commission 


shall be called by the Chairman, on his own ini- 


ARTICLE 148 
1. Except where otherwise provided in the present 
the Council shall be taken by a majority of its members. 
In the case of Council decisions requiring a prescribed majority the 


votes of its members shall be weighted as follows: 


Belzium 
“rance 
Germany 
Italy 
Luxembourg 
Netherlands 
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Decisions receiving at least the following number of votes shall be re- 
garded as adopted : 
in the case of decisions which the present Treaty requires to be taken 
on a proposal by the Commission: twelve votes; 
in other cases: twelve votes representing a favourable vote by at least 
four members. 
3. Abstentions by members either present in person or represented shall 
not prevent the adoption of Council decisions requiring unanimity. 


ARTICLE 149 
When the present Treaty requires that a Council decision be taken on a 
proposal by the Commission, the Council may amend such proposal only by 
a unanimous vote. 
So long as the Council has not taken its decision, the Commission ma) 
amend its original proposal, in particular, in cases where the Assembly has 
been consulted on the proposal in question. 


ARTICLE 150 
When a vote is taken, each member of the Council may act as proxy for 
not more than one other member. 


ARTICLE 151 


The Council shall draw up its own Rules of Procedure. 

The Rules of Procedure may provide for the establishment of a Com- 
mittee composed of representatives of Member States. The terms of refer- 
ence and powers of such Committee shall be determined by the Council. 


ARTICLE 152 


The Council may request the Commission to undertake any studies which 
it considers desirable with a view to achieving the common objectives, and 
to submit to it any suitable proposals. 


ARTICLE 153 
After taking the opinion of the Commission, the Council shall lay down 
the Statutes of the Committees provided for in the present Treaty. 
ARTICLE 154 


The Council, voting with the prescribed majority, shall determine the 
salaries, allowances and pensions to be paid to the Chairman and members 
of the Commission, and to the President, judges, advocates-general and 
Registrar of the Court of Justice. It shall also determine, by a similar ma- 
jority, the amount of any allowances to be granted in lieu of remuneration. 


SUB-SECTION m1: The Commission 


ARTICLE 155 


With a view to ensuring the operation and development of the common 
market, the Commission shall 
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supervise the application of the provisions of the present Treaty and 
of measures adopted by the organs of the Community in virtue thereof; 


formulate recommendations or opinions in regard to matters covered 
by the present Treaty, in cases where this is explicitly provided therein 
or where the Commission considers it necessary ; 

enjoy independent powers of decision and take part in the preparation 
of decisions by the Council and Assembly, under the conditions laid 
down in the present Treaty; 


exercise the powers conferred on it by the Council with a view to the 
execution of the rules laid down by the latter. 


ARTICLE 156 


The Commission shall each year, at least one month before the opening 
of the Assembly Session, issue a General Report on the work of the Com- 
munity. 

ARTICLE 157 


1. The Commission shall be composed of nine members, selected for their 
general competence and of unquestioned integrity. 

The number of members of the Commission may be altered by a unani- 
mous vote of the Council. 

Members of the Commission must be nationals of Member States. 

The Commission may not include more than two members who are na- 
tionals of the same State. 

2. The members of the Commission shall carry out their functions in 
complete independence, in the general interest of the Community. 

In the discharge of their duties they shall neither ask for nor accept in- 
structions from any Government or other body and shall refrain from all 
action incompatible with the character of their functions. Each Member 
State shall undertake to respect this character and not to seek to influence 
the members of the Commission in the performance of their task. 

During their term of office the members of the Commission may not en- 
gage in any other professional activity, whether paid or unpaid. When 
entering upon their duties, they shall give a solemn undertaking that, both 
during and after their term of office, they will respect the obligations re- 
sulting therefrom and in particular the duty of exercising honesty and dis- 
eretion as regards the acceptance, after their term of office, of certain fune- 
tions or advantages. Should these obligations not be respected, the Court 
of Justice, on the application of the Council or of the Commission, may, ac- 
cording to circumstances, decree that the member in question either be re- 
moved from office under the provisions of Article 160, or forfeit his right 
to a pension or other advantages in lieu thereof. 


ARTICLE 158 


The members of the Commission shall be appointed by agreement between 
the Governments of Member States. 
They shall be appointed for a term of four years and shall be re-eligible. 


in 
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ARTICLE 159 


Apart from retirements in regular rotation and the case of death, the 
appointment of any member of the Commission shall be terminable by vol- 
untary resignation or removal from office. 

Vacancies thus caused shall be filled for the term of office remaining. 
The Council may however decide by a unanimous vote that it is unneces- 
sary to fill such vacancies, 

Except in the case of removal from office referred to in Article 160, mem- 
bers of the Commission shall remain in office until a successor has been 
appointed. 


ARTICLE 160 


If any member of the Commission no longer fulfils the conditions re- 
quired for the exercise of his functions, or if he commits a serious offense, 
he may be removed from office by decision of the Court of Justice, on peti- 
tion by the Council or the Commission. 

In such a case the Council may, by a unanimous vote, temporarily sus- 
pend the member from his functions and replace him, pending the decision 
of the Court of Justice. 

The Court of Justice may temporarily suspend the member from his 
functions, on petition of the Council or the Commission. 


ARTICLE 161 


The Chairman and the two Vice-Chairmen of the Commission shall be 
appointed from among the members of the latter for two years, following 
the same procedure as that laid down for the appointment of members of 
the Commission. They shall be re-eligible. 

Except in the case of a complete change of membership, the appointment 
shall be made after consultation with the Commission. 

In the event of the resignation or death of the Chairman or Vice- 
Chairmen, they shall be replaced for the remainder of their term of office, 
according to the procedure laid down in the first sub-paragraph. 


ARTICLE 162 


The Council and the Commission shall consult with each other and reach 
agreement concerning the ways and means by which they shall co-operate. 

The Commission shall draw up its own Rules of Procedure for the pur- 
pose of ensuring its own operation and that of its services in accordance 
with the provisions of the present Treaty. It shall be responsible for pub- 
lishing its Rules of Procedure. 


ARTICLE 163 


Decisions of the Commission shall be taken by a majority of the members 
provided for in Article 157. 

No session of the Commission shall be valid in the absence of the quorum 
laid down in its Rules of Procedure. 
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SUB-SECTION Iv: The Court of Justice 


ARTICLE 164 


The Court of Justice shall ensure observance of the rules of law in the 
interpretation and application of the present Treaty. 


ARTICLE 165 


The Court of Justice shall be composed of seven judges. 

The Court of Justice shall sit in plenary session. Nevertheless, it may 
set up within itself divisions, each composed of three or five Judges, either 
for the purpose of conducting certain enquiries or for the purpose of judg- 
ing certain types of cases, under conditions to be laid down in special 
regulations. 

The Court of Justice shall, however, always sit in plenary session to hear 
cases submitted to it by a Member State or by one of the organs of the 
Community, or to deal with interlocutory questions submitted to it under 
Article 177. 

Should the Court of Justice so request, the Council may, by a unanimous 
vote, increase the number of judges and make the consequent amendments 
to the second and third sub-paragraphs of the present Article and to the 
second sub-paragraph of Article 167. 


ARTICLE 166 


The Court of Justice shall have the assistance of two advocates-general 

The duty of the advocate-general shall be to present publicly, with com- 
plete impartiality and independence, reasoned conclusions on cases sub 
mitted to the Court of Justice, with a view to assisting the latter in the 
discharge of its mission as laid down in Article 164. 

Should the Court of Justice so request, the Counci! may, by a unanimous 
vote, increase the number of advocates-general and make the consequent 
amendments to the third sub-paragraph of Article 167. 


ARTICLE 167 


The judges and the advocates-general shall be chosen from among persons 
of unquestioned impartiality who fulfil the conditions required in their re 
spective countries for the holding of the highest legal offices or who are 
legal experts of wide repute. They shall be appointed for a term of six 
years by agreement between the Governments of Member States. 

A proportion of the judges shall retire every three years, three and four 
judges respectively retiring alternately. The three judges whose terms of 
office expire at the end of the first three-year period shall be chosen by let 

A proportion of the advocates-general shall retire every three years 
The advocate-general whose term of office expires at the end of the first 
three-year period shall be chosen by lot. 

The retiring judges and advocates-general shall be eligible for t™ 
appointment 
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The judges shall elect the President of the Court of Justice from among 
their own number for a period of three years. The President shall be eli- 


gible for re-election. 


ARTICLE 168 


The Court of Justice shall appoint its Registrar and determine his rules 


of office. 


ARTICLE 169 


Should the Commission consider that a Member State has failed to fulfil 
any of its obligations under the present Treaty, it shall issue a reasoned 
pronouncement on the matter after giving the State concerned an oppor- 


tunity to submit its observations. 


If the State in question does not comply with such pronouncement within 
the period prescribed by the Commission, the latter may bring the matter 


before the Court of Justice. 


ARTICLE 170 


Any Member State that considers that another Member State has failed 
to comply with any of its obligations under the present Treaty may bring 
the matter before the Court of Justice. 

Before a Member State initiates, against another Member State, proceed- 
ings relating to an alleged violation of the obligations incumbent upon such 
other Member State in virtue of the present Treaty, it must bring the mat- 


ter before the Commission. 


After the States concerned have been given the opportunity to present 
observations and replies thereto, both orally and in writing, the Commis- 
sion shall issue a reasoned pronouncement. 

If, within a period of three months from the time when the matter was 
brought before it, the Commission has not given an opinion, this shall not 


debar the initiation of proceedings before the Court of Justice. 


ARTICLE 171 


If the Court of Justice finds that a Member State has failed to fulfil any 
of its obligations under the present Treaty, such State shall be bound to 


take the necessary measures to comply with the judgment of the Court. 


ARTICLE 172 


The regulations laid down by the Council in virtue of the provisions of 
the present Treaty may confer powers of full jurisdiction on the Court of 


Justice in respect of any penalties provided for by such regulations. 


ARTICLE 173 


The Court of Justice shall review the legality of decisions of the Council 
and Commission, but not of recommendations or opinions. To this end, it 


shall be competent to give judgment on appeals, lodged by a Member State, 
the Council or the Commission, on grounds of incompetence, procedural er- 
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rors, infringement of the present Treaty or of any rule of law relating to 
its application, or abuse of powers. 

Individuals or legal entities may, under the same conditions, submit an 
appeal against decisions of which they are the object and against decisions 
which, although in the form of regulations or decisions addressed to an- 
other individual or legal entity, are nevertheless of direct personal concern 
to themselves. 

The appeals provided for in the present Article shall be lodged within 
two months dating, according to circumstances, either from the promulga- 
tion of the decision in question, or from its notification to the appellant or, 
failing that, from the day on which the latter had knowledge thereof. 


ARTICLE 174 


If the appeal is allowed, the Court of Justice shall declare the decision 
in question to be null and void. 

Nevertheless, in the case of regulations, the Court of Justice shall, if it 
considers it necessary, state which of the effects of the regulations annulled 
shall be deemed to remain in force. 


ARTICLE 175 


Should the Council or the Commission fail to take a decision in cases 
where such decision is provided for under the present Treaty, the Member 
States and other organs of the Community may bring the matter before the 
Court of Justice with a view to establishing that such violation of the 
Treaty has taken place. 

Such an appeal shall be heard only if the organ in question has previ- 
ously been invited to take action. If the aforesaid organ has not made its 
attitude known within two months of such invitation, an appeal may be 
lodged within a further period of two months. 

In the case of a decision, but not in that of a recommendation or opinion 
any individual or legal entity may bring before the Court of Justice, under 
the conditions laid down in the preceding sub-paragraphs, a complaint 
against any of the organs of the Community for having failed to notify the 
said individual or legal entity. 


ARTICLE 176 


The organ responsible for a decision declared null and void, and any 
organ whose failure to act has been declared contrary to the provisions of 
the present Treaty, shall be bound to take the necessary measures to comply 
with the judgment of the Court of Justice. 

This obligation shall in no way affect any obligation arising from the 
application of the second sub-paragraph of Article 215. 


ARTICLE 177 


The Court of Justice shall be competent to give interlocutory judgments 
on issues concerning : 


on 


any 


ents 
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(a) the interpretation of the present Treaty ; 

(b) the validity and interpretation of decisions taken by organs of the 
Community ; 

(c) the interpretation of the statutes of any bodies set up by a decision 
of the Council, when such statutes so provide. 

If any such issue is brought before a judicial tribunal of one of the Mem- 
ber States, such tribunal, if it considers that the issue requires decisions 
before it can give its own judgment, may ask for a pronouncement from the 
Court of Justice. 

If any such issue is raised in a case being heard by a national tribunal 
from whose decisions no appeal lies under the national law, the tribunal 
in question shall bring the matter before the Court of Justice. 


ARTICLE 178 


The Court of Justice shall be competent to hear cases relating to com- 
pensation for damage as provided for in the second sub-paragraph of Ar- 
ticle 215. 


ARTICLE 179 


The Court of Justice shall be competent to give judgment in any dispute 
between the Community and its agents, within the limits and under the 
conditions laid down in the rules or regulations applicable to the latter. 


ARTICLE 180 


The Court of Justice shall be competent, within the limits laid down 
hereunder, to hear cases concerning: 

(a) the fulfilment by Member States of the obligations arising under the 
Statutes of the European Investment Bank. The Board of Directors of 
the Bank shall, in this matter, exercise the powers conferred upon the Com- 
mission by Article 169; 

(b) decisions taken by the Board of Governors of the Bank. Any Mem- 
ber State, the Commission and the Board of Directors of the Bank may 
lodge an appeal against such decisions under the conditions laid down in 
Article 173; 

(ec) decisions taken by the Board of Directors of the Bank. In the case 
of these decisions, appeals may be lodged, under the conditions laid down in 
Article 173, only by a Member State or by the Commission, and only on 
the grounds of non-observance of the procedure laid down in paragraph 2 
and paragraphs 5 to 7 inclusive of Article 21 of the Statutes of the Invest- 
ment Bank. 


ARTICLE 181 


The Court of Justice shall be competent to give judgment in virtue of 
any arbitration clause contained in a contract concluded, under publie or 
private law, by or on behalf of the Community. 
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ARTICLE 182 


The Court of Justice shall be competent to give Judgment in all disputes 
between Member States connected with the objects of the present Treaty, 
if such disputes are submitted to it under the terms of a special agreement 


ARTICLE 183 


Subject to the powers conferred on the Court of Justice by the present 
Treaty, disputes to which the Community is a party shall not on that 
ground be withdrawn from the competence of national jurisdictions, 


ARTICLE 184 


In the case of a dispute concerning a regulation adopted by the Council 
or the Commission, any of the parties concerned may, notwithstanding the 
expiry of the period prescribed in the third sub-paragraph of Article 173, 
have recourse to the means provided under the first sub-paragraph of Ar- 
ticle 173 in order to plead before the Court of Justice that the regulation 
in question does not apply. 


ARTICLE 185 


Appeals lodged with the Court of Justice shall not have any staying 
effect. Nevertheless, if it considers that circumstances so require, the 
Court of Justice may order the suspension of the execution of the decision 
impugned. 

ARTICLE 186 


In cases submitted to it, the Court of Justice may order any necessary 
provisional measures. 


ARTICLE 187 


The judgments of the Court of Justice shall have executory force under 
the conditions laid down in Article 192. 


ARTICLE 188 


The Statutes of the Court of Justice shall be contained in a separate 
Protocol. 

The Court of Justice shall adopt its own Rules of Procedure, which shal! 
be submitted for the unanimous approval of the Council. 


SECTION 2—PROVISIONS COMMON TO SEVERAL INSTITUTIONS 


ARTICLE 189 


For the achievement of their purposes and under the conditions laid 
down in the present Treaty, the Council and the Commission shall frame 
regulations and directives, take decisions and formulate recommendations 
or opinions. 


ler 


ate 


all 


aid 


1957] OFFICIAL DOCUMENTS 923 


Regulations shall be general in their scope, obligatory in all their parts 
and directly applicable in each Member State. 

Directives shall bind every Member State to which they are addressed, 
so far as concerns the result to be achieved, but shall leave to the compe- 
tence of national authorities questions of form and means. 

Decisions shall be obligatory in all their parts for the addressees named 
therein. 

Recommendations and opinions shall have no binding force. 


ARTICLE 190 


The regulations, directives and decisions of the Council and the Commis- 
sion shall be supported by reasons and shall cover the proposals or opinions 
which must be called for under the terms of the present Treaty. 


ARTICLE 191 


The regulations shall be published in the Official Journal of the Commu- 
nity. They shall enter into force on the date given in them or, in default 
of this, on the twentieth day following their publication. 

Directives and decisions shall be notified to their addressees and shall 
take effect thereupon. 


ARTICLE 192 


Decisions of the Council or of the Commission which impose a pecuniary 
obligation upon persons other than the States shall have executory force. 

Forced execution shall be governed by the rules of civil procedure in 
effect in the State in whose territory it takes place. The writ of execution 
shall be appended, without other formality than the verification of the au- 
thenticity of the document, by the national authority which the Govern- 
ment of each of the Member States shall designate for this purpose and 
notify to the Commission and the Court of Justice. 

After completion of these formalities at the request of the party con- 
cerned, the latter may proceed with the forced execution by direct applica- 
tion to the organ which is competent under the national law. 

Forced execution can be suspended only in virtue of a decision of the 
Court of Justice. Nevertheless, verification of the regularity of the meas- 
ures of execution shall be within the competence of the national judicial 
authorities. 


SECTION 3—THE ECONOMIC AND SOCIAL COMMITTEE 


ARTICLE 193 


An Economie and Social Committee shall be set up with advisory func- 
tions. 

The Committee shall consist of representatives of the various branches 
of economic and social life, more particularly, representatives of producers, 
farmers, transport and general workers, business men and artisans, of the 
liberal professions and of general interests. 
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ARTICLE 194 


The number of members of the Committee shall be fixed as follows: 


Belgium 12 
France 24 
Germany 24 
Italy 24 
Luxembourg 5 
Netherlands 12 


The members of the Committee shall be appointed for four years by the 
Council, voting unanimously. They shall be eligible for reappointment. 

The members of the Committee shall be chosen in their personal capacity, 
and shall not be bound by any overriding mandate. 


ARTICLE 195 


1. With a view to the appointment of the members of the Committee, 
each Member State shall send to the Council a list containing twice as many 
candidates as there are seats allotted to its nationals. 

The Committee must be so composed as to secure adequate representation 
of the different branches of economic and social life. 

2. The Council shall consult the Commission. It may seek the opinion 
of European organisations representing the various economic and social 
groups concerned in the work of the Community. 


ARTICLE 196 


The Committee shall appoint from among its members its chairman and 
officers for a period of two years. 

It shall draw up its own rules of procedure and shall submit them for 
the Council’s approval, which must be unanimous. 

The Committee shall be convened by its chairman at the request of the 
Council or of the Commission. 


ARTICLE 197 


The Committee shall comprise specialised sections for the main fields 
covered by the present Treaty. 

In particular, it shall contain an agriculture section and a transport sec- 
tion, for both of which separate provisions are included in the Chapters re- 
lating to agriculture and transport. 

The specialised sections shall operate within the framework of the gen- 
eral powers conferred upon the Committee. They may not be consulted 
independently of the Committee. 

There may also be set up within the Committee sub-committees for the 
purpose of drawing up draft opinions on specific matters or in specific 
fields for submission to the Committee. 

The rules of procedure shall determine the methods of appointing spec- 
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ialised sections and sub-committees and the competence conferred upon 
them. 


ARTICLE 198 


The Committee must of necessity be consulted by the Council or by the 
Commission in the cases for which provision is made in the present Treaty. 
It may also be consulted by these bodies in all cases in which they deem it 
appropriate to do so. 

The Council or the Commission shall, if it considers it necessary, give the 
Committee a time-limit for the submission of its opinion, which may not be 
less than ten days following the request therefor addressed to the Chair- 
man. If no opinion has been submitted on the expiry of the time-limit, 
the Council or the Commission may proceed without it. 

The opinion of the Committee and that of the specialised section, together 
with a record of the discussions, shall be forwarded to the Council and to 
the Commission. 


CHAPTER'II 


Financial Dispositions 


ARTICLE 199 


Estimates must be drawn up for each financial year for all receipts and 
expenditures of the Community, including those relating to the European 
Social Fund, and must be shown in the budget. 

The receipts and expenditures of the budget must balance. 


ARTICLE 200 


1. The budget receipts, apart from revenue from other sources, shall 
comprise the financial contributions of Member States, fixed on the follow- 
ing proportionate scale: 


Belgium 7.9 
France 28 
Germany 28 
Italy 28 

Luxembourg 0.2 
Netherlands 7.9 


2. Nevertheless, the financial contributions of Member States which are 
intended to meet the expenses of the European Social Fund shall be fixed 
on the following proportionate scale: 


Belgium 8.8 
France 32 

Germany 32 

. Italy 20 
Luxembourg 0.2 


Netherlands 


7 
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3. The proportionate scales may be changed by the Council, voting unani- 


mously. 


ARTICLE 201 


The Commission shall study the conditions under which the financial con- 
tributions of Member States as laid down in Article 200 might be replaced 
by other appropriate resources, more particularly by revenue accruing from 
the common customs tariff when this shall have been finally established. 

The Commission shall submit proposals in this connection to the Council 

The Council, voting unanimously, may, after consulting the Assembly 
on these proposals, draw up provisions which it would recommend Member 
States to adopt in accordance with their respective constitutional rules. 


ARTICLE 202 


The expenditure entered in the budget shall be authorised for the dura- 
tion of one financial year, unless any provisions to the contrary are con- 
tained in the regulations adopted under Article 209. 

Subject to the conditions to be laid down in application of Article 209, 
any funds, other than those earmarked for staff costs, which are unex- 
pended at the end of the financial year may be carried over, but not 
beyond the end of the following financial year. 

Appropriations shall be set out under different heads, according to 
type or purpose, and sub-divided, as far as necessary, in accordance with 
the regulations adopted under Article 209. 

There shall be separate sections of the budget for expenditure in con- 
nection with the Assembly, the Council, the Commission and the Court 
of Justice, apart from the entry of certain common expenses under a special 
head. 


ARTICLE 203 


1. The financial year shall run from 1 January to 31 December inclusive. 

2. Each of the institutions of the Community shall draw up provisional 
estimates of its expenditure. The Commission shall combine these esti- 
mates in a preliminary draft budget; to this it shall attach its comments, 
which may include divergent estimates. 

The preliminary draft budget must be laid before the Council by the 
Commission not later than 30 September of the year preceding that of 
its implementation. 

The Council shall consult the Commission and, when appropriate, other 
institutions concerned, if it intends to depart from the preliminary draft. 

3. The Council, voting with the prescribed majority, shall establish the 
draft budget and shall then forward it to the Assembly. 

The Assembly must have the draft budget laid before it not later than 
31 October of the year preceding that of its implementation. 

The Assembly shall be entitled to propose to the Council amendments 
to the draft budget. 


tk 
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4. If, one month after receiving the draft budget, the Assembly has 
either stated its approval or has failed to forward its comments to the 
Council, the draft budget shall be considered as finally adopted. 

If, within this period, the Assembly has proposed any amendments, the 
draft budget, thus amended, shall be forwarded to the Council. The Coun- 
cil shall then discuss it with the Commission and, when appropriate, with the 
other institutions concerned, and shall finally approve the budget by the 
prescribed majority. 

5. For the approval of the section of the budget relating to the European 
Social Fund the votes of the members of the Council shall be weighted 
as follows: 


Belgium 8 
France 32 
Germany 32 
Italy 20 
Luxembourg 1 
Netherlands 7 


Decisions shall be valid if supported by at least 67 votes. 


ARTICLE 204 


If, at the beginning of the financial year, the budget has not yet been 
approved, expenditure may be made on a monthly basis per section or 
other division, according to the provisions of the regulations adopted under 
Article 209, up to one-twelfth of the budget appropriations for the preced- 
ing financial year; but the amount thus made available to the Com- 
mission shall not exceed one-twelfth of the total appropriations shown in 
the draft budget in course of preparation. 

The Council voting, with the prescribed majority, may, subject to observ- 
ance of the other conditions stipulated in paragraph 1, authorise expenditure 
over and above one-twelfth of the appropriations. 

Member States shall pay every month, on a provisional basis and in 
accordance with the proportionate scales adopted for the previous finan- 
po: year, the amounts necessary to ensure implementation of the present 

rticle. 


ARTICLE 205 


The Commission shall implement the budget, in accordance with the 
provisions of the regulations adopted under Article 209, on its own re- 
sponsibility and within the limits of the funds allocated. 

The regulations shall define the particular ways and means whereby each 
institution shall share in expending its own funds. 

Within the budget, the Commission may, subject to the restrictions and 
the conditions stipulated in the regulations adopted under Article 209, 
transfer funds among the various heads and sub-heads. 


ARTICLE 206 


The accounts of all the receipts and expenditures of the budget shall be 
examined by a supervisory commission composed of auditors of unques- 
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tionable integrity, one of whom shall be the chairman. The Council, voting 
unanimously, shall fix the number of auditors. The auditors and the 
chairman of the supervisory commission shall be appointed by the Council, 
voting unanimously, for a period of five years. Their remuneration shall 
be determined by the Council, voting with the prescribed majority. 

The auditing of the accounts, which shall be based on vouchers and take 
place, if necessary, on the premises, is designed to ascertain that all receipts 
and expenditures are legal and regular and to make certain that financial 
managment is sound. After the close of each financial year, the super- 
visory commission shall prepare a report which it shall adopt by a majority 
of its members. 

Every year the Commission shall submit to the Council and the Assembly 
the accounts of the past financial year pertaining to budget operations, 
together with the report of the supervisory commission. It shall also 
submit to them a balance sheet showing the assets and liabilities of the 
Community. 

The Council, voting with the prescribed majority, shall give the Com- 
mission a discharge in respect of the implementation of the budget. The 
Council shall notify the Assembly of its decision. 


ARTICLE 207 

The budget shall be drawn up in the unit of account fixed in accordance 
with the provisions of the regulations adopted under Article 209. 

The financial contributions mentioned in Article 200, paragraph 1, shall 
be made available to the Community by Member States in their own 
currency. 

The available balances of these contributions shall be deposited with the 
Treasuries of Member States or organs designated by them. The value of 
the funds, whilst on deposit, shall remain at the parity rate in force at the 
time of deposit in relation to the unit of account mentioned in paragraph 1. 

These funds may be invested under conditions to be decided by agree- 
ments concluded between the Commission and the Member State concerned. 

The regulations adopted under Article 209 shall determine the technical 
conditions for carrying out the financial operations of the European Social 
Fund. 

ARTICLE 208 


The Commission may, provided it notifies the competent authorities of 
the States concerned, tranfer its holdings in the currency of any one Mem- 
ber State into the currency of another Member State, so far as this 1s 
necessary in order to enable such funds to be used for the purposes for 
which they are intended by the present Treaty. The Commission shall 
refrain as far as possible from making such transfers, if it possesses liquid 
or realisable funds in the currencies it needs 

The Commission shall communicate with each Member State through the 
authority designated by the State. For financial operations, it shall use 
the services of the bank of issue of the Member State concerned, or of 
some other financial institution approved by that State. 
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ARTICLE 209 


On the proposal of the Commission, the Council, voting unanimously, 
shall: 

(a) draw up the financial regulations specifying inter alia the methods 
to be adopted for drafting and implementing the budget and the procedure 
for rendering and auditing accounts; 

(b) determine the methods and procedure whereby Member States’ 
contributions are to be made available to the Commission ; 

(ce) establish rules concerning the responsibility of pay-commissioners 
and accountants, and arrange for the relevant supervision. 


PART VI. GENERAL AND FINAL PROVISIONS 


ARTICLE 210 


The Community shall enjoy legal personality. 


ARTICLE 211] 


In each of the Member States, the Community shall possess the fullest 
legal capacity accorded to legal persons by the national laws; in particular 
it may acquire or dispose of movable and immovable property and be a 
party to legal proceedings. For this purpose, it shall be represented by 
the Commission. 

ARTICLE 212 


The Council, voting unanimously, shall, in collaboration with the Com- 
mission and after consulting the other institutions concerned, determine 
the staff rules and the regime to be applied to other agents of the 
Community. 

After the expiry of the fourth year following the entry into force of the 
present Treaty, these rules and this regime may be amended by the Coun- 
cil, voting with the prescribed majority, on a proposal of the Commission 
and after consulting the other institutions concerned. 


ARTICLE 213 


For the performance of the tasks entrusted to it, the Commission may 
assemble all information and make any necessary verifications, within 
the limits and under the conditions fixed by the Council in accordance with 
the provisions of the present Treaty. 


ARTICLE 214 


The members of the Community’s institutions, members of committees, 
and officials and agents of the Community, shall be required, even after 
the termination of their functions, not to divulge information which by 
its nature is trade secret and, in particular, information relating to firms 
and concerning their commercial relations or the factors entering into 
their production costs. 
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ARTICLE 215 


The contractual responsibility of the Community shall be governed by the 
law applying to the contract in question. 

As regards non-contractual responsibility, the Community must, in 
conformity with the general principles common to the laws of Member 
States, make good any damage caused by its institutions or by its agents 
in the discharge of their duties. 

The personal responsibility of agents towards the Community shall be 
determined in the provisions establishing the rules or the regime applicable 
to them. 

ARTICLE 216 


The headquarters of the Community’s institutions shall be fixed by agree- 
ment between the Governments of the Member States. 


ARTICLE 217 


The official language of the Community’s institutions shall be deter- 
mined by the unanimous vote of the Council, without prejudice to the pro- 
visions laid down in the rules of the Court of Justice. 


ARTICLE 218 


The Community shall enjoy, in the territories of the Member States, 
the privileges and immunities necessary for the fulfilment of its mission, 
under conditions specified in a separate Protocol.* 


ARTICLE 219 


Member States undertake not to submit a dispute concerning the inter- 
pretation or application of the present Treaty to any method of settlement 
other than those provided for in the Treaty. 


ARTICLE 220 


Member States shall, so far as necessary, engage in negotiations with 
each other with a view to ensuring for their nationals 


the protection of persons and the enjoyment and protection of rights 
under the conditions granted by each State to its own nationals, the 
abolition of double taxation within the Community, 


mutual recognition of companies within the meaning of Article 58, 
paragraph 2, the retention of their legal personality in cases where 
the registered office is transferred from one country to another, and 
the possibility for companies subject to the laws of different Member 
States to form mergers, 


the simplification of the formalities governing the reciprocal recogni- 
tion and execution of judicial decisions and arbitral awards. 


* Not printed here. 
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ARTICLE 221 


Within three years of the entry into force of the present Treaty, Member 
States shall accord to nationals of other Member States the same facilities 
as regards financial participation in the capital of companies within the 
meaning of Article 58 as they accord to their own nationals, without pre)- 
udice to application of the other provisions of the present Treaty. 


ARTICLE 222 


The present Treaty shall be entirely without prejudice to the system 
of ownership in Member States. 


ARTICLE 223 


1. The provisions of the present Treaty shall not be incompatible with 
the following rules: 

(a) no State shall be obliged to supply information the disclosure of 
which it considers contrary to the vital interests of its security. 

(b) each Member State may take the measures which it considers 
necessary to protect the vital interests of its security, and which are con- 
nected with the manufacture or sale of arms, munitions and war materials; 
these measures must not interfere with conditions of competition in the 
common maket in respect of products not intended for specifically mili- 
tary purposes. 

2. During the first year after the entry into force of the present Treaty, 
the Council, voting unanimously, shall establish the list of products to 
which the provisions of paragraph 1 shall apply. 

3. The Council, voting unanimously on a proposal by the Commission, 
may amend the said list. 


ARTICLE 224 


Member States shall consult one another for the purpose of taking in 
common the necessary measures to prevent the operation of the common 
market from being affected by measures which a Member State may be 
led to take in case of serious internal disturbances affecting public order, 
in case of war or serious international tension constituting a threat of war, 
or in order to fulfil undertakings into which it has entered for the purpose 
of maintaining peace and international security. 


ARTICLE 225 


If the measures taken in the cases mentioned in Articles 223 and 224 in 
fact disturb conditions of competition in the common market, the Com- 
mission, acting in conjunction with the State concerned, shall examine 
how these measures may be adapted to the rules established by the present 
Treaty. 

By derogation from the procedure provided for in Articles 169 and 
170, the Commission or any Member State may apply direct to the Court 
of Justice if it considers that another Member State is abusing the powers 
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provided for under Articles 223 and 224. The Court of Justice shall hear 
the case in camera. 


ARTICLE 226 


1. During the transitional period, in case of serious difficulties which are 
likely to persist in any sector of economic activity, or difficulties which 
may seriously impair the economic situation in any region, a Member 
State may ask for authorisation to take safeguard measures to restore the 
situation and adapt the sector in question to the common market economy. 

2. At the request of the State concerned, the Commission shall imme- 
diately take emergency action to decide upon the safeguard measures it 
considers necessary, specifying the conditions and ways and means of ap- 
plying them. 

3. The measures authorised under paragraph 2 may include derogations 
from the rules established by the present Treaty, to the extent and for the 
periods strictly necessary for the achievement of the aims referred to in 
paragraph 1. 

In the selection of suitable measures, priority must be given to those 
which will least disturb the operation of the common market. 


ARTICLE 227 


1. The present Treaty shall apply to the Kingdom of Belgium, the French 
Republic, the German Federal Republic, the Italian Republic, the Grand 
Duchy of Luxembourg and the Kingdom of the Netherlands. 

2. With regard to Algeria and the French Departments overseas, the 
provisions of the present Treaty relating to: 

the free movement of goods, 
agriculture, with the exception of Article 40, paragraph 4, 
the liberalisation of services, 
the rules of competition, 
the safeguard measures provided for in Articles 108, 109 and 226, 
the institutions, 
shall apply as from the date of the entry into force of the present Treaty. 

The conditions for the implementation of the other provisions of the 
present Treaty shall be determined, not later than two years after its 
entry into force, by decisions of the Council, voted unanimously on a 
proposal of the Commission. 

Within the framework of the procedures provided for in the present 
Treaty and, in particular, in Article 226, the institutions of the Community 
shall take care to ensure the economic and social development of the regions 
in question. 

3. The overseas countries and territories listed at Annex IV of the 
present Treaty shall be the subject of the special system of association 
described in Part IV of the present Treaty. 

4. The provisions of the present Treaty shall apply to European ter- 
ritories for whose foreign relations a Member State is responsible. 
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ARTICLE 228 


1. In cases where the provisions of the present Treaty provide for the 
conclusion of agreements between the Community and one or more States, 
or an international organisation, such agreements shall be negotiated by 
the Commission. Subject to the powers conferred upon the Commission 
in this respect, they shall be concluded by the Council, after consulting 
the Assembly in cases provided for by the present Treaty. 

The Council, the Commission or a Member State may, as a preliminary, 
obtain the opinion of the Court of Justice on the compatibility of the con- 
templated agreement with the provisions of the present Treaty. An agree- 
ment which is the subject of a negative opinion by the Court of Justice 
may not enter into force except on conditions determined, according to 
circumstances, under Article 236. 

2. Agreements concluded under the conditions laid down above shall 
be binding on the institutions of the Community and on Member States. 


ARTICLE 229 


The Commission shall be responsible for assuring all useful contacts 
with the organs of the United Nations, of their Specialised Agencies and 
of the General Agreement on Tariffs and Trade. 

It shall further assure appropriate contacts with all international 


organisations. 
ARTICLE 230 


The Community shall co-operate in every useful way with the Council 
of Europe. 
ARTICLE 231 


The Community shall establish with the Organisation for European 
Economie Co-operation close collaboration, the details of which shall be 
determined by common agreement. 


ARTICLE 232 


1. The provisions of the present Treaty shall not affect those of the 
Treaty establishing the European Coal and Steel Community, particularly 
as regards the rights and obligations of Member States, the powers of the 
institutions of the said Community, and the rules laid down by the said 
Treaty for the operation of the common market for coal and steel. 

2. The provisions of the present Treaty shall not derogate from the 
stipulations of the Treaty establishing the European Atomic Energy 
Community. 

ARTICLE 233 


The provisions of the present Treaty shall not be incompatible with the 
existence or establishment of the regional unions between Belgium and 
Luxembourg, and between Belgium, Luxembourg and the Netherlands, so 
far as the objects of these regional unions are not achieved by application 
of the present Treaty. 
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ARTICLE 234 


The rights and obligations resulting from conventions concluded prior 
to the entry into force of the present Treaty, between one or more Member 
States and one or more outside States, shall not be affected by the pro- 
visions of the present Treaty. 

In so far as such conventions are not compatible with the present Treaty, 
the Member State or States in question shall take all suitable steps to re- 
move such incompatibility as is found to exist. If necessary, Member 
States shall lend each other assistance in order to achieve this purpose 
and, when appropriate, shall adopt a common attitude. 

In the implementation of the conventions referred to in the first para- 
graph, Member States shall take into account the fact that the advantages 
accorded under the present Treaty by each Member State form an integral 
part of the establishment of the Community and are therefore inseparably 
linked to the creation of common institutions, the conferment upon them 
of their powers and the concession of the same advantages by all the other 
Member States. 


ARTICLE 235 


If action by the Community appears necessary to achieve one of the aims 
of the Community, in the operation of the common market, and if the 
present Treaty has not provided the powers of action required for this 
purpose, the Council, voting unanimously on a proposal by the Con- 
mission, and after consulting the Assembly, shall take the appropriate 
steps. 


ARTICLE 236 


The Government of any Member State or the Commission may submit 
to the Council proposals for the revision of the present Treaty. 

If the Council, after consulting the Assembly and, when appropriate, the 
Commission declares itself in favour of the calling of a conference of 
representatives of the Governments of Member States, such conference 
shall be convened by the President of the Council for the purpose of 
agreeing upon the amendments to be made to the present Treaty. 

Amendments shall enter into force after being ratified by all Member 


States in conformity with their respective constitutional rules. 


ARTICLE 237 


Any European State may to ask to join the Community. It shall address 
its request to the Council which, after taking the opinion of the Commis 
sion, shall decide by a unanimous vote. 

The conditions of admission and the adaptations to the present Treaty 
entailed thereby shall be the subject of an agreement between the Member 
States and the applicant State. The said agreement shall be submitted for 
ratification by all the contracting States, in conformity with their respectivé 
constitutional rules. 


Tr 
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ARTICLE 238 


The Community may conclude with an outside State, a union of States 
or an international organisation agreements creating an association char- 
acterised by reciprocal rights and obligations, joint action and special 
procedures. 

Such agreements shall be concluded by the Council voting unanimously 
after consulting the Assembly. 

Whenever such agreements involve amendments to the present Treaty, 
such amendments must first be adopted according to the procedure laid 
down in Article 236. 


ARTICLE 239 


The Protocols, which are to be annexed to the present Treaty by agree- 
ment between the Member States, shall form an integral part thereof. 


ARTICLE 240 


The present Treaty shall be concluded for an indefinite period. 


ESTABLISHMENT OF THE INSTITUTIONS 
ARTICLE 241 


The Council shall meet within one month from the entry into force of 
the Treaty. 
ARTICLE 242 


The Council shall take all necessary measures to set up the Economic 
and Social Committee within three months of the Council’s first meeting. 


ARTICLE 243 


The Assembly shall meet, at the summons of the President of the Coun- 
cil, within two months of the Council’s first meeting, to elect its officers 
and draw up its rules of procedure. Until its officers are elected, the As- 
sembly shall be presided over by its oldest member. 


ARTICLE 244 


The Court of Justice shall enter upon its duties immediately on the ap- 
Pointment of its members. Its first President shall be chosen for three 
years under the same conditions as its members. 

The Court of Justice shall draw up its rules of procedure within three 
months of assuming its duties. 

Cases may not be brought before the Court of Justice until after the 
date of publication of these rules of procedure, and the time-limits for the 
lodging of appeals shall run only from that same date. 

From the date of his appointment, the President of the Court of Justice 
shall exercise the powers conferred upon him by the present Treaty. 
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ARTICLE 245 


The Commission shall enter upon its duties and assume the responsi- 
bilities entrusted to it by the present Treaty as soon as its members are 
appointed. 

Immediately on entering upon its duties, the Commission shall undertake 
the studies and establish the contacts which are necessary for obtaining 
an overall view of the economic situation of the Community. 


ARTICLE 246 


1. The first financial period shall extend from the date of the entry into 
force of the Treaty until 31 December following. However, this period 
shall continue until 31 December of the year following that of the entry 
into force of the Treaty, if this occurs in the second half of the year. 

2. Until the budget for the first financial period is drawn up, Member 
States shall make advances to the Community. These advances, which 
shall not bear interest, shall be deductible from the financial contributions 
payable under the said budget. 

3. Until the staff rules and the regime to be applied to the other agents 
of the Community, provided for in Article 212, are established, each insti- 
tution shall recruit the staff it needs and shall, for this purpose, conclude 
contracts of limited duration. 

Each institution shall examine with the Council questions concerning the 
number, remuneration and allocation of posts. 


FINAL PROVISIONS 
ARTICLE 247 


The present Treaty shall be ratified by the High Contracting Parties ac- 
cording to their respective constitutional rules. The instruments of rati- 
fication shall be deposited with the Government of the Italian Republic 

The present Treaty shall enter into force on the first day of the month 
following the deposit of the instrument of ratification by the signatory 
State which is the last to accomplish this formality. However, if this de- 
posit is made less than fifteen days before the beginning of the following 
month, the Treaty shall not enter into force until the first day of the 
second month following the date of such deposit. 


ARTICLE 248 


The present Treaty, drawn up in a single copy, in German, French. 
Italian and Dutch, all four texts being equally authentic, shall be de 
posited in the archives of the Government of the Italian Republic, which 
shall transmit a certified true copy to each of the Governments of the 
other signatory States. 

In Farrn WHEeEReor, the undersigned Plenipotentiaries have placed their 
signatures at the end of the present Treaty. 
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Done at Rome, the twenty-fifth day of March, one thousand nine hun- 
dred and fifty-seven. 


[Signed] P. H. Spaak. [Signed] J. Cu. Snoy er D’Oppurnrs. 
[Signed] ADENAUER. [Signed] Ha.ustern. 

[Signed] Prneav. [Signed] M. Faure. 

[Signed] Antonio Seani. [Signed] GarTaNo Martino. 
[Signed] Brcu. [Signed] Lampert ScuHavs. 

[Signed] J. Luns. [Signed] J. LintHorst Homan. 


{Annexes I and II omitted here. | 


ANNEX III 


LIST OF INVISIBLE TRANSACTIONS PROVIDED IN ARTICLE 106 OF THE TREATY 


Maritime freights, including chartering, harbour expenses, disbursements 
for fishing vessels, ete. 
Inland waterway freights, including chartering. 
Road transport: passengers and freights, including chartering. 
Air transport: passengers and freights, including chartering. 
Payment by passengers of international air tickets and excess luggage 
charges; payment of international air freight charges and chartered 
flights. 
Receipts from the sale of international air tickets, excess luggage charges, 
international air freight charges, and chartered flights. 
For all means of maritime transport: harbour services (bunkering and pro- 
visioning, maintenance, repairs, expenses for crews, etc.). 
For all means of inland waterway transport: harbour services (bunkering 
and provisioning, maintenance and minor repairs of equipment, expenses 
for crews, etc. ). 
For all means of commercial road transport: fuel, oil, minor repairs, garag- 
ing, expenses for drivers and crews, ete. 
For all means of air transport: operating costs and general overheads, in- 
cluding repairs to aircraft and to air transport equipment. 
Warehousing and storage charges, customs clearance. 
Customs duties and fees. 
Transit charges. 
Repair and assembly charges. 
Processing, finishing, processing of work under contract, and other services 
of the same nature. 
Repair of ships. 
Repair of means of transport other than ships and aircraft. 
Technical assistance (assistance relating to the production and distribution 
of goods and services at all stages, given over a period limited according to 
the specific purpose of such assistance, and including e.g. advice or visits by 
experts, preparation of plans and blueprints, supervision of manufacture, 
market research, training of personnel). 
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Commission and brokerage. 

Profits arising out of transit operations or sales of trans-shipment. 
Banking commissions and charges. 

Representation expenses. 

Advertising by all media. 

Business travel. 

Participation by subsidiary companies and branches in overhead expenses 
of parent companies situated abroad and vice-versa. 

Contracting (construction and maintenance of buildings, roads, bridges, 
ports ete. carried out by specialised firms and, generally, at fixed prices 
after open tender). 

Differences, margins and deposits due in respect of operations on com- 
modity terminal markets in conformity with normal bona fide commercial 
practice. 

Tourism. 

Travel for private reasons (education). 

Travel for private reasons (health). 

Travel for private reasons (family). 

Subscriptions to newspapers, periodicals, books, musical publications. 
Newspapers, periodicals, books, musical publications and records. 

Printed films, commercial, documentary, educational, ete. (rentals, dues, 
subscriptions, reproduction and synchronisation fees, etc.). 

Membership fees. 

Current maintenance and repair of private property abroad. 

Government expenditure (official representation abroad, contributions to 
international organisations). 

Taxes, court expenses, registration fees for patents and trade marks. 
Claims for damages. 

Refunds in the case of cancellation of contracts and refunds of uncalled- 
for payments. 

Fines. 

Periodical settlements in connection with public transport and postal, tele- 
graphic and telephone services. 

Exchange authorisations granted to own or foreign nationals emigrating. 
Exchange authorisations granted to foreign nationals returning to their 
country of origin. 

Salaries and wages (of frontier or seasonal workers and of other nonresi- 
dents, without prejudice to the right of a country to regulate terms of em- 
ployment of foreign nationals). 

Emigrants’ remittances (without prejudice to the right of a country to 
regulate immigration). 

Fees. 

Dividends and shares in profits. 

Interests on debentures, mortgages etc. 

Rent. 

Contractual amortisation (with the exception of transfers in connection 
with amortisation having the character either of anticipated repayments or 
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of the discharge of accumulated arrears). 

Profits from business activity. 

Authors’ royalties. 

Patents, designs, trade marks, and inventions (the assignment and licensing 
of patent rights, designs, trade marks and inventions, whether or not legally 
protected, and transfers arising out of such assignment or licensing). 
Consular receipts. 

Pensions and other income of a similar nature. 

Maintenance payments resulting from a legal obligation or from a decision 
of a Court and financial assistance in cases of hardship. 

Transfers by installments of assets deposited in one Member country by 
persons residing in another Member country whose personal income in that 
country is not sufficient to cover their living expenses. 

Transactions and transfers in connection with direct insurance. 
Transactions and transfers in connection with reinsurance retrocession. 
Opening and reimbursement of commercial or industrial credits. 

Transfer of minor amounts abroad. 

Charges for documentation of all kinds incurred on their own account by 
authorised dealers in foreign exchange. 

Sports prizes and racing earnings. 

Inheritances. 

Dowries. 


ANNEX IV 


OVERSEAS COUNTRIES AND TERRITORIES TO WHICH THE PROVISIONS OF Part IV 
OF THE TREATY APPLY 


French West Africa including: Senegal, the Sudan, Guinea, the Ivory 
Coast, Dahomey, Mauretania, the Niger, the Upper Volta. 

French Equatorial Africa including: the Middle Congo, Ubangi-Shari, 
Chad, Gaboon. 

St. Pierre and Miquelon, the Comoro Archipelago, Madagascar and de- 
pendencies, the French Somali Coast, New Caledonia and dependencies, the 
French Settlements in Oceania, the Southern and Antarctic Territories. 
The Autonomous Republic of Togoland. 

The French Trusteeship Territory in the Cameroons. 

The Belgian Congo and Ruanda-Urundi. 

The Italian Trusteeship Territory in Somaliland. 

Dutch New Guinea. 


ANNEX V 
PROTOCOL ON THE STATUTE OF THE EUROPEAN INVESTMENT BANK 


THe High ConTRACTING ParTIESs 

Destrous of establishing the Statutes of the European Investment Bank, 
provided for in Article 129 of the Treaty, 

Have AGREED on the following provisions, which shall be annexed to the 
present Treaty : 
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ARTICLE 1 


The European Investment Bank set up by Article 129 of the Treaty, 
hereinafter called ‘‘The Bank,’’ shall be constituted, and shall carry out 
its functions and activities, in conformity with the provisions of the Treaty 
and of the present Statutes. 

The seat of the Bank shall be decided upon by agreement between the 
Governments of the Member States. 


ARTICLE 2 


The objects of the Bank shall be those laid down in Article 130 of the 
Treaty. 


ARTICLE 3 


In accordance with Article 129 of the Treaty, the following shall be 
members of the Bank: 


the Kingdom of Belgium 

the French Republic 

the German Federal Republic 
the Italian Republic 

the Grand Duchy of Luxembourg 
the Kingdom of the Netherlands. 


ARTICLE 4 


1. The capital of the Bank shall consist of one thousand million units of 
account subscribed by the Member States in the following amounts: 


Belgium 86.5 million 
France 300 =million 
Germany 300 = million 
Italy 240 million 
Luxembourg 2 million 
Netherlands 71.5 million 


The value of one unit of account shall be 0.88867088 grammes of fine 
gold. 

The Member States shall be responsible only up to the amount of their 
share of capital subscribed and not paid up. 

2. The admission of a new member shall entail an increase in the sub- 
scribed capital corresponding to the additional capital brought in by the 
new member. 

3. The Board of Governors, by a unanimous vote, may decide to increase 
the subscribed capital. 

4. The share of the subscribed capital may not be ceded, or given as col- 
lateral security, and shall not be attachable. 
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ARTICLE 5 


1. The Member States shall pay up 25% of the subscribed capital, by five 
equal payments to be made not later than two months, nine months, sixteen 
months, twenty-three months and thirty months, respectively, from the date 
of entry into force of the Treaty. 

Each payment shall be made, as to one-quarter in gold or a freely con- 
vertible currency, and as to three-quarters in national currency. 

2. The Board of Directors may demand that the remaining 75% of the 
subscribed capital be paid up, should such payment become necessary in 
order to meet the obligations of the Bank towards those who have provided 
its funds. 

Each Member State shall pay an amount proportionate to its share of 
the subscribed capital, in the currencies needed by the Bank in order to 
meet the aforesaid obligations. 


ARTICLE 6 


1. On the proposal of the Board of Directors, the Board of Governors may 
decide, by the prescribed majority, that Member States shall grant the Bank 
special interest-bearing loans if and so far as the Bank requires such loans 
in order to finance specific projects, provided that the Board of Directors 
furnishes proof that it is unable to obtain the necessary resources itself, on 
suitable conditions, on the capital markets, due regard being had to the 
nature and object of the projects to be financed. 

2. Special loans may not be asked for before the beginning of the fourth 
year following the entry into force of the Treaty. They must not exceed 
a total of 400 million units of account, or of 100 million units of account 
year, 

3. The term of special loans shall be decided in the light of the term of 
the credits or guarantees which the Bank proposes to grant by means of 
such loans; it shall not exceed twenty years. The Board of Governors, 
voting with the prescribed majority on a proposal by the Board of Diree- 
tors, may decide upon anticipated repayment of a special loan. 

4. Special loans shall bear interest at 4% per annum, unless the Board 
of Governors, having regard to the trend and level of rates of interest on 
the capital markets, shall decide to fix a different rate. 

5. Special loans shall be granted by the Member States in proportion to 
their subscription to the capital; they shall be paid in national currency 
within six months of their being asked for. 

6. In the event of the liquidation of the Bank, special loans made by 
Member States shall be repaid only after settlement of the other debts of 
the Bank. 


ARTICLE 7 


1. Should the par value of the currency of a Member State fall in relation 
to the unit of account as defined in Article 4, the amount of that State’s 
share of the capital paid up by it in its national currency shall be adjusted, 
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proportionately to the change occurring in the par value, by an additional 
payment made by the State in question to the Bank. Nevertheless, the 
amount subject to adjustment may not exceed the total amount of loans 
granted by the Bank in the currency concerned and the Bank’s resources 
in that currency. The additional payment shall be made within a period 
of two months or, so far as it corresponds to loans, on the dates on which 
such loans fall due. 

2. Should the par value of the currency of a Member State rise in rela- 
tion to the unit of account as defined in Article 4, the amount of that State's 
share of the capital paid up by it in its national currency shall be adjusted 
proportionately to the change occurring in the par value, by a repayment 
made by the Bank to the State in question. Nevertheless, the amount sub- 
ject to adjustment may not exceed the total amount of loans granted by the 
Bank in the currency concerned and the Bank’s resources in that currency. 
The repayment shall be made within a period of two months or, so far as 
it corresponds to loans, on the dates on which such loans fall due. 

3. The par value of the currency of a Member State in relation to the unit 
of account as defined in Article 4 shall be the relation between the weight 
of fine gold contained in the unit of account and the weight of fine gold 
corresponding to the par value of such currency as declared to the Inter- 
national Monetary Fund. Failing this, the par value shall be given by the 
rate of exchange against a currency either quoted in or convertible into 
gold, applied by the Member State for current payments. 

4. The Board of Governors may decide not to apply the rules laid down 
in paragraphs 1 and 2 above, should there be a uniformly proportionate 
adjustment in the par value of all the currencies of the countries members 
of the International Monetary Fund or of the members of the Bank. 


ARTICLE 8 


The Bank shall be administered and managed by a Board of Governors, 
a Board of Directors and a Management Committee. 


ARTICLE 9 


1. The Board of Governors shall consist of Ministers appointed by the 
Member States. 

2. The Board of Governors shall lay down general directives concerning 
the credit policy of the Bank, particularly with regard to the various ob- 
jectives which will require to be pursued as the common market gradually 
comes into being. 

The Board of Governors shall supervise the implementation of these di- 
rectives. 

3. In addition, the Board of Governors shall: 


(a) decide on any increase in the subscribed capital, in accordance with 
paragraph 3 of Article 4; 
(b) exercise the powc.s provided for in Article 6 with regard to special 


loans ; 
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(c) exercise the powers provided for in Articles 11 and 13 with regard 
to the appointment and removal from office of members of the Board of 
Directors and the Management Committee; 

(d) authorise the derogation provided for in paragraph 1 of Article 18; 

(e) approve the Annual Report drawn up by the Board of Directors; 

(f) approve the annual balance sheet and also the profit and loss ac- 
count ; 

(g) exercise the powers and functions provided for in Articles 7, 14, 17, 
26 and 27; 

(h) approve the Rules of Procedure of the Bank. 


4. Within the framework of the Treaty and the present Statutes, the 
Board of Governors, voting unanimously, is impowered to take any deci- 
sions with regard to suspension of the Bank’s activities and, should the case 
arise, its liquidation. 


ARTICLE 10 


Except where otherwise provided in the present Statutes, the Board of 
Governors shall take its decisions by a majority vote of its members. Votes 
of the Board of Governors shall be governed by the provisions of Article 148 
of the Treaty. 


ARTICLE 11 


1, The Board of Directors shall have exclusive powers of decision in re- 
spect of the granting of credits and guarantees and of the raising of loans; 
it shall fix the rates of interest for loans and also the rates of commission 
on guarantees; it shall supervise the sound administration of the Bank; it 
shall ensure that the management of the Bank conforms to the provisions 
of the Treaty and of the Statutes, and to the general directives laid down 
by the Board of Governors. 

At the end of the financial year, the Board of Directors shall submit a 
report to the Board of Governors and shall publish it after approval. 

2. The Board of Directors shall consist of twelve directors and twelve 
deputies. 

The directors shall be appointed by the Board of Governors for a period 
of five years, on nomination by the Member States and the Commission re- 
spectively, as follows: 


2 directors nominated by common agreement by the Benelux countries; 
3 directors nominated by the French Republic; 

3 directors nominated by the German Federal Republic; 

3 directors nominated by the Italian Republic; 

1 director nominated by the Commission. 


They shall be re-eligible. 

Each director shall have a deputy, appointed under the same conditions 
and according to the same procedure as the directors. 

The deputies may take part in the meetings of the Board of Directors but 
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without the right to vote unless replacing a director if the latter is unable 
to be present. 

The Chairman or, in his absence, one of the Vice-Chairmen of the Man- 
agement Committee shall preside over meetings of the Board of Directors, 
but shall not vote. 

The members of the Board of Directors shall be chosen from amongst 
persons of note, selected for their ability and integrity. They shall be re- 
sponsible only to the Bank. 

3. A director may, by decision of the Board of Governors, voting with 
the prescribed majority, be removed from office only if he no longer fulfils 
the conditions necessary for the exercise of his functions. 

if the annual report is not approved, this shall entail the resignation of 
the Board of Directors. 

4. In the event of a vacancy or vacancies arising as a result of death, or 
of individual or collective resignation or removal from office, such vacancy 
or vacancies shall be filled according to the rules laid down in the preceding 
paragraph. Apart from cases of complete change of membership, members 
shall be replaced for the remainder of their term of office. 

5. The Board of Governors shall fix the remuneration of members of the 
Board of Directors. Any question of incompatibility with regard to the 
functions of a Director or a deputy, shall be decided by the Board of Gov- 
ernors, voting unanimously. 


ARTICLE 12 


1. Each Director shall have one vote on the Board of Directors. 

2. Unless otherwise provided in the present Statutes, the Board of Direc- 
tors shall take its decisions by simple majority of the members of the Board 
entitled to vote. The prescribed majority shall require at least eight votes. 
The Rules of Procedure of the Bank shall fix the quorum in the absence of 
which decisions of the Board of Directors shall not be valid. 


ARTICLE 13 


1. The Management Committee shall consist of a chairman and two vice- 
chairmen, appointed for a period of six years by the Board of Governors 
on the proposal of the Board of Directors. They shall be re-eligible. 

2. On the proposal of the Board of Directors, adopted by the prescribed 
majority, the Board of Governors, also voting with the prescribed majority, 
may remove from office members of the Management Committee. 

3. The Management Committee shall be responsible for the day-to-day 
operations of the Bank, under the authority of the Chairman and under the 
supervision of the Board of Directors. 

It shall prepare the decisions of the Board of Directors with regard, in 
particular, to the raising of loans and the granting of credits and guaran- 
tees. It shall be responsible for the implementation of such decisions. 

4. The Management Committee, voting by a majority, shall formulate its 
opinions concerning means for the granting of loans and guarantees and 
concerning plans for the raising of loans. 
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5. The Board of Governors shall fix the remuneration of members of the 
Management Committee and decide on cases of incompatibility with their 
functions. 

6. The Chairman or, if he is prevented, one of the Vice-Chairmen shall 
represent the Bank in judiciary or extra-judiciary matters. 

7. The officials and employees of the Bank shall be under the authority of 
the Chairman and shall be engaged and dismissed by him. In the choice 
of staff, account must be taken not only of personal skills and professional 
qualifications, but also of a fair representation of the nationals of Member 
States. 

8. The Management Committee and the staff of the Bank shall be respon- 
sible to the Bank only, and shall be completely independent in the exercise 
of their functions. 


ARTICLE 14 


1. A Committee of three members, appointed on grounds of their com- 
petence by the Board of Governors, shall each year verify that the opera- 
tions of the Bank are properly conducted and the books properly kept. 

2. It shall confirm that the balance sheet and profit and loss account are 
in conformity with the accounts and vouchers and faithfully reflect the 
situation of the Bank in regard to assets and liabilities. 


ARTICLE 15 


The Bank shall communicate with each Member State through the au- 
thority designated by the latter. In the conduct of financial operations, 
the Bank shall have recourse to the bank of issue of the Member State con- 
cerned, or to other financial institutions approved by the latter. 


ARTICLE 16 


1. The Bank shall co-operate with all international organisations whose 
fields of activity are similar to its own. 

2. The Bank shall seek all suitable contacts facilitating co-operation with 
the banking and financial institutions of the countries to which it extends 
its operations. 


ARTICLE 17 


At the request of a Member State or of the Commission, or at its own 
initiative, the Board of Governors shall interpret or supplement, under the 
Same conditions as those under which they were adopted, the directives laid 
down by it under the terms of Article 9 of the present Statutes. 


ARTICLE 18 


1, Within the framework of the mandate defined in Article 130 of the 
Treaty, the Bank shall grant credits to its members or to public or private 
enterprises for investment projects to be carried out within the European 
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territories of Member States, so far as means from other sources are not 
available on reasonable terms. 

Nevertheless, by derogation authorised unanimously by the Board of 
Governors on the proposal of the Board of Directors, the Bank may grant 
credits for investment projects to be carried out, in whole or in part, out- 
side the European territories of Member States. 

2. The granting of loans shall, as far as possible, be made dependent on 
the employment of other means of financing. 

3. Upon agreeing to grant a loan to an enterprise or authority other than 
a Member State, the Bank shall make the granting of such loans dependent 
on either a guarantee from the Member State within whose territory the 
project is to be carried out or on other adequate guarantees. 

4. The Bank may guarantee loans raised by public or private enterprises 
or by local authorities for the purpose of carrying out operations provided 
for in Article 130 of the Treaty. 

5. The total sum of loans and guarantees granted by the Bank shall not 
exceed 250% of the amount of the subscribed capital. 

6. The Bank shall protect itself against exchange risks by including in 
contracts for loans or guarantees such clauses as it considers appropriate. 


ARTICLE 19 


1, The rates of interest on loans to be granted by the Bank and the rates 
of commission on guarantees must be adapted to prevailing conditions on 
the capital market and must be calculated so that the receipts therefrom 
shall enable the Bank to meet its obligations to cover its expenses and to 
constitute a reserve fund as provided for in Article 24. 

2. The Bank shall not grant any reduction in rates of interest. Should 
a reduction in the rate of interest appear desirable, having regard to the 
particular nature of the project to be financed, the Member State concerned 
or a third party may grant a bonus on the interest in so far as the grant 
of such bonus is compatible with the rules laid down in Article 92 of the 
Treaty. 


ARTICLE 20 


In its operations relating to loans and guarantees, the Bank shall observe 
the following principles: 

1. It shall ensure that its funds are employed in the most rational manner 
in the interests of the Community. 

It may issue loans or provide guarantees for raising loans only: 

(a) when the service of interest and amortisation is guaranteed by 
working profits in the case of projects carried out by enterprises in the 
sector of production or by an undertaking subscribed by the State in which 
the project is carried out, or given in some other way, in the case of other 
projects ; 

(b) and when the execution of the project contributes to the increase of 
economic productivity in general and promotes the development of the 
common market. 
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2. It shall not acquire any share in any enterprise or undertake any re- 
sponsibility in the management thereof unless this is necessary for the pro- 
tection of its own rights, in order to guarantee recovery of its debt. 

3. It may dispose of its claims on the capital market and may, for this 
purpose, require its debtors to issue bonds or other securities. 

4, Neither the Bank nor the Member States shall impose any conditions 
according to which the sums lent must be expended within any specific 
Member State. 

5. It may make the granting of loans dependent on the organisation of 
international tenders. 

6. It shall not finance, either in whole or in part, any project which is 
opposed by the Member State within whose territory it is to be executed. 


ARTICLE 21 


1. Requests for loans or guarantees may be addressed to the Bank either 
through the Commission or through the Member State in whose territory 
the project is to be carried out. An enterprise also may apply direct to 
the Bank for a loan or a guarantee. 

2. Requests made through the Commission shall be submitted to the 
Member State in whose territory the project is to be carried out, for its 
opinion. Requests made through the State shall be submitted to the Com- 
mission for its opinion. Requests made direct by an enterprise shall be 
submitted to the Member State concerned and to the Commission. 

The Member States concerned and the Commission shall give their opin- 
ions within at latest two months. Failing a reply by the end of this period, 
the Bank may assume that the project in question gives rise to no objections. 

3. The Board of Directors shall decide upon requests for loans or guar- 
antees which are submitted to it by the Management Committee. 

4. The Management Committee shall examine whether requests for loans 
or guarantees submitted to it are in conformity with the provisions of the 
present Statutes, in particular, with those of Article 20. If the Manage- 
ment Committee decides in favour of granting the loan or guarantee, it 
shall submit the draft contract to the Board of Directors. It may make its 
favourable opinion dependent on such conditions as it thinks essential. If 
the Management Committee decides against granting the loan or guarantee, 
it shall submit the relevant documents to the Board of Directors together 
with its opinion. 

5. If the Management Committee gives an unfavourable opinion, a unani- 
mous vote by the Board of Directors shall be required for the granting of 
the loan or guarantee. 

6. If the Commission gives an unfavourable opinion, a unanimous vote 
by the Board of Directors shall be required for the granting of the loan or 
guarantee, the director nominated by the Commission abstaining from vot- 
ing on this occasion. 

7. If both the Management Committee and the Commission give an un- 
favourable opinion, the Board of Directors shall not grant the loan or 
guarantee in question. 
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ARTICLE 22 


1. The Bank shall raise loans, on the international capital markets, in 
order to procure the resources necessary to the accomplishment of its tasks. 

2. The Bank may raise a loan on the capital market of a Member State, 
within the framework of the legal provisions applying to internal issues or, 
if there are no such provisions in a Member State, when the Member State 
in question and the Bank have concerted together and reached an agree- 
ment concerning the loan contemplated by the latter. 

The competent authorities in the Member State may not refuse their 
assent unless serious disturbances on the capital market of that State are 
to be feared. 


ARTICLE 23 


1. The Bank may employ any available funds which it does not immedi- 

ately need in order to meet its obligations, under the following conditions: 

(a) it may make investments in the money markets, 

(b) subject to the provisions of paragraph 2 of Article 20 it may buy 
and sell securities issued by itself or by its debtors; 

(ec) it may transact any other financial operation consistent with its 
objective. 

2. Without prejudice to the provisions of Article 25, the Bank, in manag- 
ing its investments, shall not engage in any arbitrage of exchange that is 
not directly necessitated by the realisation of its credits or by the fulfil- 
ment of obligations it has contracted through the loans it has floated or 
guarantees it has granted. 

3. In all activities covered by the present Article, the Bank shall act in 
agreement with the competent authorities of the Member States or with 
their respective banks of issue. 


ARTICLE 24 


1. A reserve fund, amounting to 10% of the subscribed capital, shall be 
built up progressively. Should the position of the Bank’s obligations jus- 
tify such action, the Board of Directors may decide to constitute additional 
reserves. Until this reserve fund has been completely built up, the follow- 
ing shall be put towards it: 

(a) receipts from interest on loans granted by the Bank out of the 
amounts to be paid up by Member States under Article 5; 

(b) receipts from interest on loans granted by the Bank out of the 
funds derived from repayment of the loans referred to in paragraph (8 
above, 
in so far as these receipts from interest are not required to meet the obli- 
gations of the Bank or to cover its expenses. 

2. The amounts in the reserve fund shall be invested so as to be at all 
times available to meet the purpose of that fund. 
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ARTICLE 25 


1. The Bank shall at all times have full authority to transfer its holdings 
in the currency of one of the Member States into the currency of another 
Member State, in order to carry out financial operations in conformity 
with its object as laid down in Article 130 of the Treaty, due regard being 
had to the provisions of Article 23 of the present Statutes. The Bank shall, 
so far as possible, avoid making such transfers if it possesses holdings read- 
ily available, or that can be mobilised, in the currency it needs. 

2. The Bank may not convert its holdings in the currency of one of the 
Member States into the currency of an outside country without the agree- 
ment of the Member State concerned. 

3. The Bank may dispose freely both of that part of its capital which is 
paid up in gold or convertible currencies, and also of foreign currency bor- 
rowed on an outside market. 

4. The Member States undertake to make available to the Bank’s debtors 
the foreign currency necessary for the repayment of capital and interest in 
respect of loans granted or guaranteed by the Bank in connection with 
projects to be carried out in their territories. 


ARTICLE 26 


Should a Member State fail to fulfil the obligations devolving on it as a 
member under the present Statutes and, in particular, that of paying up 
its share of the subscribed capital or its special loans, or of ensuring the 
service of its borrowings, the granting of loans or guarantees to that Mem- 
ber State or to its nationals may be suspended by a decision of the Board 
of Governors, voting with the prescribed majority. 

Such a decision shall not free either the State itself or its nationals from 
their obligations towards the Bank. 


ARTICLE 27 


1. Should the Board of Governors decide to suspend the activities of the 
Bank, all the latter’s activities shall immediately be brought to a standstill, 
with the exception of operations necessary to ensure the due utilisation, 
protection and conservation of its property and the fulfilment of its under- 
takings. 

2. In the event of liquidation, the Board of Governors shall appoint the 
liquidators and give them instructions for carrying out the liquidation. 


ARTICLE 28 


1, The Bank shall, in each of the Member States, enjoy the widest legal 
capacity accorded to corporate bodies under the respective internal laws of 
those States, including, in particular, the right to acquire and dispose of 
movable and immovable property and to be a party to legal proceedings. 

The privileges and immunities to be granted to the Bank shall be laid 
down in the Protocol provided for in Article 218 of the Treaty. 
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2. The property of the Bank shall be exempt from all forms of requisi- 
tioning and expropriation. 


ARTICLE 29 


Subject to the powers granted to the Court of Justice, the appropriate 
national tribunals shall be competent in respect of any litigation between 
the Bank and its creditors or debtors or between the Bank and third parties. 

The Bank shall elect domicile in each of the Member States. Neverthe- 
less, it may, in any contract, specify a special domicile or provide for ar- 
bitration procedure. 

The property and assets of the Bank shall not be subject to seizure or 
to forced execution, except by decision of the courts. 

Done at Rome, the twenty-fifth day of March, one thousand nine hundred 
and fifty-seven. 


{Here follow signatures as given above. | 


APPLICATORY CONVENTION RELATING TO THE ASSOCIATION 
OF THE OVERSEAS COUNTRIES AND TERRITORIES 
WITH THE COMMUNITY 


Tue High ConTRAcTING PaRTIEs, 

Destrous of establishing the Applicatory Convention provided for in 
Article 136 of the Treaty, 

Have AGREED upon the following provisions, which shall be annexed t 
the present Treaty: 


ARTICLE 1 


The Member States shall participate under the conditions laid down 
hereunder, in any measures likely to promote the social and economic ée- 
velopment of the countries and territories listed in Annex IV to the Treaty 
their action in this matter being complementary to that taken by the au- 
thorities responsible for those countries or territories. 

With this object, there shall be set up a Development Fund for the over- 
seas countries and territories, into which the Member States shall, during 
a period of five years, pay the annual contributions provided for in Annex 
A to the present Convention. 

The Fund shall be administered by the Commission. 


ARTICLE 2 


The authorities responsible for the countries and territories shall, 
agreement with the local authorities or representatives of the people of the 
countries or territories concerned, submit to the Commission any social 
economic projects for which financing by the Community is requested. 
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ARTICLE 3 


The Commission shall each year draw up general programmes showing 
how the resources available in virtue of Annex B to the present Convention 
shall be allocated between different categories of projects. 

Such general programmes shall comprise projects for financing: 

(a) certain social institutions, in particular hospitals, teaching or tech- 
nical research establishments and institutions for vocational training and 
the promotion of professional activities among the populations; 

(b) economic investments of general interest directly connected with 
the implementation of a programme including specific schemes for produc- 
tive development. 


ARTICLE 4 


At the beginning of each financial year, the Council, after consulting the 
Commission, shall decide by the prescribed majority the amounts to be de- 
voted to the financing of: 

(a) the social institutions referred to in Article 3 (a) ; 
(b) the economic investments of general interest referred to in Article 
3 (b). 

In taking its decision, the Council shall endeavour to distribute the 

amounts available on a rational geographical basis. 


ARTICLE 5 


1. The Commission shall determine the allocation of the amount available 
in virtue of Article 4 (a) between the various requests received for the 
financing of social institutions. 

2. The Commission shall draw up proposals for financing such economic 
investment schemes as it approves in virtue of Article 4 (b). 

It shall transmit these proposals to the Council. 

If, within a period of one month, no Member State requests that such 
proposals be considered by the Council they shall be regarded as approved. 

If such proposals are considered by the Council, the latter’s decision shall 
be taken by the prescribed majority within a period of two months. 

3. Any amounts not allocated during one year shall be carried forward 
to future years. 

4. The amounts allocated shall be made available to the authorities re- 
sponsible for carrying out the work in question. The Commission shall en- 
sure that they are utilised in conformity with the allocations decided upon 
and to the best economic advantage. 


ARTICLE 6 


The Council, voting with the prescribed majority, on a proposal by the 
Commission, shall, within six months from the entry into force of the 
Treaty, establish the conditions governing calls for and transfers of fi- 
nancial contributions, budgeting and administration of the resources of the 
Development Fund. 
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ARTICLE 7 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The prescribed majority referred to in Articles 4, 5 and 6 above shall be 
The Member States shall have the following number of votes, 


Belgium 11 votes 
France 33 votes 
Germany 33 votes 
Italy 11 votes 
Luxembourg 1 vote 
Netherlands 11 votes 
ARTICLE 8 


In each of the countries or territories, the right of establishment shall be 
extended progressively to nationals and companies of Member States other 
than the one having special relations with the country or territory in ques- 
tion. During the first year of application of the present Convention, the 
Council, voting with the prescribed majority on a proposal by the Com- 
mission, shall decide upon the means by which this shall be done, so as to 
achieve the gradual disappearance of all discrimination during the transi- 
tional period. 


ARTICLE 9 


The customs treatment applied to trade between Member States and the 
countries and territories shall be that provided for in Articles 133 and 134. 


ARTICLE 10 


While the present Convention remains in force, Member States shall 
apply to their trade with the countries and territories the provisions of the 
Section of the Treaty relating to the abolition of quantitative restrictions 
between Member States that they apply during the same period in their 
mutual relations. 


ARTICLE 11 


1. In each of the countries or territories where import quotas exist and 
one year after the entry into force of the present Convention, quotas open 
to States other than the one with which such country or territory has spe- 
cial relations, shall be converted into global quotas open without discrimi- 
nation to other Member States. From the same date, these quotas shall be 
increased each year by the application of the provisions of Article 32 and 
of paragraphs 1, 2, 4, 5, 6 and 7 of Article 33 of the Treaty. 

2. When the global quota for a product not on the free list represents less 
than 7% of the total imports into a country or territory, a quota equal to 
7% of such imports shall be established, not later than one year after the 
entry into force of the present Convention, and shall be increased annually 
in accordance with the provisions referred to in paragraph 1 above. 

3. In the case of certain products for which no quota exists for imports 
into a country or territory, the Commission shall, by way of decision, de- 
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termine the methods by which the quotas offered to other Member States 
shall be opened and increased. 


ARTICLE 12 


Whenever import quotas established by Member States cover both im- 
ports coming from a State having special relations with a country or ter- 
ritory and imports coming from that country or territory, the proportion 
of imports coming from countries and territories shall be the subject of a 
global quota based on import statistics. The said quotas shall be fixed dur- 
ing the first year of application of the present Convention and shall be in- 
creased in accordance with the rules referred to in Article 10. 


ARTICLE 13 


The provisions of Article 10 shall not debar prohibitions or restrictions 
on imports, exports or transit when these are justified on grounds of public 
morality, public order or public security, the protection of the health or 
life of persons or animals or the preservation of plant life, the protection 
of national possessions of artistic, historical or archeological value or the 
protection of industrial or commercial property. Nevertheless, such pro- 
hibitions or restrictions must not constitute either a means of arbitrary dis- 
crimination, or a disguised restriction on trade. 


ARTICLE 14 


After the date of expiration of the present Convention, and until provi- 
sion has been made for association during a further period, import quotas 
in the countries and territories and in the Member States in respect of prod- 
ucts originating in the countries and territories, shall remain at the level 
fixed for the fifth year. Arrangements regarding the right of establish- 
ment in force at the end of the fifth year shall also be maintained. 


ARTICLE 15 


1. Imports of unroasted coffee into Italy and the Benelux countries, and 
of bananas into the Federal Republic of Germany, coming from an outside 
country, shall have the benefit of tariff quotas under the conditions laid 
down in Protocols annexed to the present Convention. 

2. If the Convention expires before the conclusion of a new agreement, 
and pending such new agreement, Member States shall have the benefit, in 
respect of bananas, cocoa-beans and unroasted coffee, of tariff quotas which 
shall be allowed entry at the rates of duty applying at the beginning of the 
second stage, and which shall be equal to the volume of imports coming 
from outside countries during the last year for which statistics are available. 

Such quotas shall, if the case arises, be increased in proportion to the in- 
crease in consumption in the importing countries. 

3. Member States benefiting from tariff quotas allowed entry at the rates 
of duty applying on the date of the entry into force of the Treaty, in virtue 
of the Protocols relating to imports of unroasted coffee and bananas coming 
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from outside countries, shall be entitled, in respect of these products, to 
obtain the maintenance of tariff quotas at the level reached on the date of 
expiration of the Convention, in place of the arrangements provided for in 
the preceding paragraph. 

Such quotas shall, if the case arises, be increased under the conditions 
laid down in paragraph 2 above. 

4. At the request of the States concerned, the Commission shall fix the 
volume of the tariff quotas referred to in the foregoing paragraphs. 


ARTICLE 16 
The provisions contained in Articles 1 to 8 inclusive of the present Con- 
vention shall apply to Algeria and the French overseas Departments. 
ARTICLE 17 


Without prejudice to the application of the provisions of Articles 14 and 
15, the present Convention shall be concluded for a period of five years. 
Done at Rome, March 25, 1957. 


[Here follow signatures as above. ] 


ANNEX A 
AS PROVIDED FOR IN ARTICLE 1 OF THE CONVENTION 
Ist 2nd 3rd 4th 5th 
year year year year year Total 
Percentages 10% 12.5% 16.5% 22.5% 38.5% 100% 
Countries In millions of E.P.U. units of account 
Belgium 7 8.75 11.55 15.75 26.95 70 
France 20 25 33 45 77 200 
Germany 20 25 33 45 77 200 
Italy 4 5 6.60 9 15.40 40 
Luxembourg 0.125 0.15625 0.20625 0.28125 0.48125 1.25 
Netherlands 7 8.75 11.55 15.75 26.95 70 
ANNEX B 
AS PROVIDED FOR IN ARTICLE 3 OF THE CONVENTION 
Ist 2nd 3rd 4th 5th 
year year year year year Total 


Percentages 10% 12.5% 165% 22.5% 38.5% 100% 
Overseas 


countries and In millions of E.P.U. units of account 
territories 
of: 
Belgium 3 3.75 4.95 6.75 11.55 30 
France 51.125 63.906 84.356 115.031 196.832 511.25 
Italy 0.5 0.625 0.825 1.125 1.925 5 


Netherlands 4.375 5.775 7.875 13.475 35 
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TREATY ESTABLISHING THE EUROPEAN ATOMIC ENERGY 
COMMUNITY (EURATOM) 


(Note: There are reproduced below only those articles of the treaty which 
are peculiar to it. The articles omitted are the same as those contained 
in the Treaty Establishing the European Economic Community, printed 
above, and are indicated herein in brackets.—Ed. | 


His MaJesty THE KING OF THE BELGIANS, THE PRESIDENT OF THE FRENCH 
REPUBLIC, THE PRESIDENT OF THE FEDERAL GERMAN REPUBLIC, THE PREsI- 
DENT OF THE ITALIAN Repusuic, Her Royau HIGHNEss THE GRAND DucHEss 
or LuxempourG, Her MaJsesty THE QUEEN OF THE NETHERLANDS 


REALISING that nuclear energy is the essential factor for ensuring the 
expansion and renewal of production and for enabling progress to be ef- 
fected in peaceful achievement, 

ConvINCED that the only way of attaining results commensurate with the 
productive capacity of their countries is by making a common effort forth- 
with, 

RESOLVED to create the conditions suitable for the development of a 
powerful nuclear industry which will provide vast supplies of energy and 
lead to the modernisation of technical processes, in addition to its many 
applications contributing to the well-being of their peoples, 

Anxious to organise safe conditions in order that the life and health of 
the populations may not be endangered, 

Desirous of associating other countries with them in their work and of 
cooperating with international organisations working for the peaceful de- 
velopment of atomic energy, 

Have Decipep to establish a European Atomic Energy Community 
(EURATOM) and to this end have designated as their plenipotentiaries: 


{Here follow names of plenipotentiaries as listed above, p. 866.] 
who, having exchanged their full powers, found in good and due form, 
have agreed as follows: 

PART ONE. GENERAL AIMS OF THE COMMUNITY 
ARTICLE 1 


By the present Treaty, the High Contracting Parties establish among 
themselves a European Atomic Energy Community (EURATOM). 

The Community’s mission shall be to contribute towards raising the 
standard of living in Member States and towards promoting commercial 
exchanges with other countries by establishing the conditions necessary for 
the rapid development and growth of nuclear industries. 


ARTICLE 2 


For the accomplishment of its mission the Community shall, under the 
conditions specified in the present Treaty: 
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(a) develop research and ensure the dissemination of technical knowl- 
edge; 

(b) establish, standardise and supervise the application of safety precau- 
tions to protect the health of workers and of the general public; 

(c) facilitate investment and, in particular by encouraging firms to 
launch new projects, ensure the construction of the basic installations re- 
quired for the development of nuclear energy in the Community; 

(d) ensure a regular and equitable supply of ores and nuclear fuels to 
all consumers in the Community ; 

(e) guarantee, by suitable measures of control, that nuclear materials are 
not diverted to purposes other than those for which they are intended ; 

(f) exercise recognised ownership rights over special fissionable ma- 
terials ; 

(g) assure extensive markets and access to the best technical means by 
establishing a common market in specialised materials and equipment, by 
the free movement of capital for nuclear investment and by freedom of em- 
ployment for specialists within the Community ; 

(h) establish with other countries and with international organisations 
all contacts that are calculated to further the peaceful uses of atomic 
energy. 

ARTICLE 3 
1. Responsibility for achieving the tasks entrusted to the Community 
shall be vested in 
an Assembly 
a Council 
a Commission 
a Court of Justice. 

Each of these institutions shall act within the limits of the powers con- 
ferred upon it by the present Treaty. 

2. The Council and the Commission shall be assisted by an Economic and 
Social Committee exercising advisory functions. 


PART TWO. PROVISIONS FAVOURING PROGRESS IN THE 
FIELD OF ATOMIC ENERGY 


CHAPTER I 
The Development of Research 


ARTICLE 4 


1. The Commission shall be responsible for promoting and facilitating 
nuclear research in Member States and for extending it by carrying out 
the Community’s research and training programme. 

2. The Commission shall, in these matters, operate within the field defined 
by the list contained in Annex I * of the present Treaty. 

This list may be amended by the Council, voting by the prescribed 
majority on a proposal by the Commission. The latter shall consult the 
Scientific and Technical Committee set up under Article 134. 


* Not printed here. 
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ARTICLE 5 


In order to promote the coordination of research undertaken in Member 
States and to supplement such research, the Commission shall extend an 
invitation to Member States, individual persons or firms, either in the form 
of a special request addressed to a specific individual or firm, and com- 
municated to the appropriate Member State, or in the form of a general 
request made public, to notify it of their programmes in the field of re- 
search mentioned in the Commission’s request. 

The Commission may, after giving the interested parties every op- 
portunity to submit their own comments, express a considered opinion on 
each of the programmes communicated to it. At the request of the State, 
individual or firm communicating a programme, the Commission shall be 
bound to express such opinion. 

By these opinions the Commission will discourage wasteful duplication 
and will direct research into branches which are inadequately studied. 
The Commission may not publish the programmes without the consent of the 
State, individual or firm communicating them. 

The Commission shali periodically publish a list showing the fields of 
nuclear research which it considers inadequately studied. 

The Commission may call together, for mutual consultation and exchange 
of information, the representatives of public and private research centres 
and also any experts engaged upon research in the same or allied fields. 


ARTICLE 6 


In order to encourage the implementation of the research programmes 
communicated to it, the Commission may: 

(a) furnish financial aid within the framework of research contracts, 
but excluding subsidies; 

(b) supply, either against payment or free of charge, for the purpose 
of implementing the programmes, raw materials or special fissionable ma- 
terials at its disposal; 

(c) place at the disposal of Member States, individuals or firms, either 
against payment or free of charge, plant, equipment or expert assistance ; 

(d) bring about the joint financing of programmes by the Member 
States, individuals or firms concerned. 


ARTICLE 7 


The Community’s research and training programmes shall be decided 
upon by a unanimous vote of the Council on the proposal of the Commis- 
sion, which shall consult the Scientific and Technical Committee. 

The programmes shall be drawn up for a period not exceeding five years. 

Funds for the implementation of these programmes shall be included each 
year in the research and investment budget of the Council. 

The Commission shall be responsible for carrying out the programmes 
and shall submit an annual progress report on them to the Council. 
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The Commission shall keep the Economie and Social Committee informed 
of the broad outlines of the Community’s research and training pro- 
grammes. 


ARTICLE 8 


1. The Commission shall, after consultation with the Scientific and Tech- 
nical Committee, set up a Community Nuclear Research Centre. 

The Centre shall be responsible for carrying out the research pro- 
grammes and any other tasks entrusted to it by the Commission. 

It shall also be responsible for standardising nuclear terminology and 
measurements. 

It shall organise a central nuclear measurements bureau. 

2. For geographical or for operational reasons the work of the Centre 
may be carried on in separate establishments. 


ARTICLE 9 


1. After consulting the Economie and Social Committee, the Commis- 
sion may set up schools, within the framework of the Community Nuclear 
Research Centre, for training specialists, particularly in the fields of pros- 
pecting for ores, producing nuclear materials of a high degree of purity, 
treating irradiated fuels, atomic engineering, health protection and the 
production and use of radioactive isotopes. 

The Commission shall decide how such training shall be provided. 

2. An institution at university level shall be set up. Its methods of work 
shall be decided by the Council voting by the prescribed majority on a 
proposal of the Commission. 


ARTICLE 10 
The Commission may conclude contracts with Member States, individu- 
uals or firms, and with outside States, international organisations or na- 
tionals of States outside the Community, for the execution of certain parts 
of the Community’s research programme. 
ARTICLE 11] 
The Commission shall publish the research programmes referred to in 


Articles 7, 8 and 10, and periodical progress reports on their execution. 


CHAPTER II 


The Dissemination of Information 


SECTION I-—-INFORMATION AT THE DISPOSAL OF THE COMMUNITY 


ARTICLE 12 


On request addressed to the Commission, Member States, individuals 
and firms shall be entitled to all non-exclusive licences of patents, provi- 
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sionally protected claims, registered models or patent applications which 
are the property of the Community, so far as they are in a position effec- 
tively to exploit the inventions to which they relate. 

The Commission shall, on the same conditions, grant sublicences of 
patents, provisionally protected claims, registered models or patent ap- 
plications, when the Community holds contractual licences conferring this 
right. 

The Commission shall grant these licences or sublicences on conditions 
to be settled by agreement with the licensee, and shall make available all 
information necessary for exploiting them. These conditions cover in 
particular the question of appropriate compensation and, possibly, the 
right of the licensee to grant sublicences to third parties, and the obliga- 
tion to treat all information imparted as trade secrets. 

If agreement on the conditions provided for in paragraph 3 cannot be 
reached, the licensee may refer the matter to the Court of Justice, with 
a view to the settlement of suitable conditions. 


ARTICLE 13 


The Commission must communicate to Member States, individuals and 
firms any information acquired by the Community which is not covered by 
the provisions of Article 12, whether acquired in the course of work on its 
research programme or communicated to it with the right to use it freely. 

Nevertheless, the Commission may make the transmission of this infor- 
mation conditional on its being treated as confidential and not passed on 
to third parties. 

Information acquired subject to restrictions upon its use and dissemina- 
tion—such as ‘‘classified’’ information—may not be passed on save within 
the limits imposed by these restrictions. 


SECTION II—OTHER INFORMATION 
(a) Dissemination by friendly negotiation 


ARTICLE 14 


The Commission shall endeavour to obtain, or to have obtained, by 
friendly means, information of use to the Community in the pursuit of its 
aims, and the concession of licences to exploit patents, provisionally pro- 
tected claims, registered models or patent applications relating to such 
information. 


ARTICLE 15 


The Commission shall evolve a system by which Member States, individu- 
als and firms may make use of its services to exchange provisional or 
definitive results of their research so far as these are not the results of 
research undertaken by the Community under contract to the Commission. 
This system must guarantee the confidential nature of the exchange. 
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The results communicated may, however, be transmitted by the Commis- 
sion to the Community Nuclear Research Centre for its information, on 
the understanding that such transmission confers no right of use to which 
the originator of the information would not have consented. 


(b) Compulsory communication to the Commission 
ARTICLE 16 


1. As soon as an application for a patent or a registered model relating 
to specifically nuclear matters is filed with a Member State, the latter shall 
ask the applicant to agree that the Commission be notified of the contents 
of the application forthwith. 

If the applicant agrees, this notification shall be made within three 
months of the date of the filing of the application. If the applicant does 
not agree, the Member State shall, within the same period, notify the Com- 
mission of the existence of the application. 

The Commission may require the Member State to transmit to it the 
contents of an application of whose existence it has been notified. 

The Commission shall make this request within a period of two months 
following the notification. If this period is extended, the time-limit men- 
tioned in paragraph 6 shall be extended accordingly. 

The Member State requested by the Commission for such information 
shall again ask the applicant’s permission to inform the Commission of 
the contents of his application. If the applicant agrees, the information 
shall be supplied forthwith. 

If the applicant does not agree, the Member State is nevertheless bound 
to supply the information to the Commission after a period of eighteen 
months dating from the filing of the application. 

2. Member States shall undertake to notify the Commission, within 
eighteen months of its filing, of the existence of any unpublished applica- 
tion for patents or registered models which appear prima facie to deal with 
a subject that, without relating specifically to nuclear matters, is directly 
connected with or essential to the development of nuclear energy within 
the Community. 

The Commission shall, at its request, be informed of the contents of the 
application within a period of two months. 

3. Member States shall undertake to reduce to a minimum the time taken 
by the procedure for applications for patents and registered models relating 
to the subjects specified in paragraphs 1 and 2 about which the Commission 
has asked for information, in order that publication may follow as soon 4s 
possible. 

4. The Commission must consider the above-mentioned notification 4: 
confidential. They must not serve any other purpose than that of docu- 
mentation. The Commission may however make use of the inventions of 
which it is notified, either with the consent of the applicant or in accord- 
ance with Articles 17-23 inclusive. 
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5. The provisions of the present Article shall not apply if an agreement 
concluded with a third State or with an international organisation pre- 
cludes notification. 


(c) Patents granted compulsorily or as a result of arbitration 
ARTICLE 17 


1. In the absence of an amicable arrangement, non-exclusive licences 
may be granted, either compulsorily or as a result of arbitration, under the 
conditions laid down in Articles 18-23 inclusive: 

(a) to the Community, or to Joint Enterprises entitled to them under 
the terms of Article 48, in respect of patents, provisionally protected 
claims, or registered models relating to inventions directly connected with 
nuclear research, so far as the granting of such licences is necessary to the 
pursuit of their research or essential to the functioning of their plant. 

At the request of the Commission such licences shall carry the right to 
authorise third parties to use the invention in connection with work or 
orders they are executing for the Community or for Joint Enterprises. 

(b) to individuals or firms which have made an application therefor to 
the Commission, in respect of patents, provisionally protected claims or 
registered models relating to inventions directly connected with, and es- 
sential to, the development of nuclear energy within the Community, pro- 
vided that the following conditions are all fulfilled, namely : 

(i) that at least four years have elapsed since the filing of the applica- 
tion for a patent, except in the case of an invention relating to a 
specifically nuclear subject ; 

(ii) that the needs arising from the development of nuclear energy in 
the territory of a Member State where an invention is protected, 
as the Commission understands that development, are not met, so 
far as that invention is concerned; 

(ili) that the patent-owner, when asked to satisfy these needs, either 
himself or through his licensee, has failed to do so; 

(iv) that the individuals or firms granted licences are in a position to 
meet these needs effectively by exploiting the patents. 

Member States may not, except at the prior request of the Commission, 
take any coercive measure provided for under their internal laws to meet 
the aforesaid needs if the effect of such measure would be to limit the 
protection accorded to the invention. 

2. A non-exclusive licence may not be granted under the conditions laid 
down in the previous paragraph if the owner of the patent is able to produce 
legitimate reasons for withholding it, particularly, for instance, that he has 
not had sufficient time. 

3. The granting of a licence under the terms of paragraph 1 confers the 
right to full compensation, the amount of which shall be agreed upon be- 
tween the owner of the patent, provisionally protected claim or registered 
model and the licensee. 

4. The stipulations of the present Article shall not affect the provi- 
sions of the Paris Convention for the protection of industrial property. 
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ARTICLE 18 


An Arbitration Committee shall be set up for the purposes stated in 
the present section. Its members shall be appointed and its rules laid down 
by the Council, voting on a proposal of the Court of Justice. 

The parties may, within one month dating from the notification of a 
decision rendered by the Arbitration Committee, bring an appeal for a 
stay of proceedings before the Court of Justice. The Court may only ad- 
judicate upon the formal regularity of the decision and on the interpre- 
tation given by the Arbitration Committee to the provisions of the present 
Treaty. 

The final decisions of the Arbitration Committee shall have the force 
of res judicata as between the parties. 

They shall have executory force under the conditions laid down in 
Article 164. 


ARTICLE 19 


If, in the absence of an amicable arrangement, the Commission intends to 
have a licence granted in a case provided for under Article 17, it shall 
notify the owner of the patent, provisionally protected claim or registered 
models or the applicant for the patent accordingly, giving in its notifica- 
tion the name of the licensee and the scope of the licence. 


ARTICLE 20 


The owner may, within a period of one month dating from receipt of 
the notification mentioned in Article 19, suggest to the Commission and, 
where necessary, to the third party beneficiary, that a special agreement 
be reached for the purpose of submitting the matter to the Arbitration 
Committee. 

If the Commission or the third party beneficiary refuses to conclude a 
special agreement, the Commission may not require the Member State or 
its competent agencies to grant the licence, or cause it to be granted. 

If, when the matter comes before it under the special agreement, the 
Arbitration Committee rules that the Commission’s request is in conformity 
with the provisions of Article 17, it will give a decision, stating the grounds, 
to the effect that the licence is to be granted, and will determine the 
conditions and price thereof if the parties have not reached agreement 
thereon. 


ARTICLE 21 


If the owner of the patent does not propose to refer the matter to the 
Arbitration Committee, the Commission may require the Member State 
concerned or its competent agencies to grant the licence, or cause it to be 
granted. 

If, after hearing the patent-owner, the Member State or its competent 
agencies are of the opinion that the conditions laid down in Article 17 
have not been fulfilled, it will notify the Commission of its refusal to grant 
the licence or to cause it to be granted. 
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If it refuses to grant the licence or cause it to be granted or if, within 
four months of the request, it fails to furnish any explanation concern- 
ing the granting of the licence, the Commission may, within two months, 
refer the matter to the Court of Justice. 

The patent-owner must be heard in the proceedings before the Court 
of Justice. 

If the judgment of the Court establishes that the conditions laid down 
in Article 17 have been fulfilled, the Member State concerned, or its compe- 
tent agencies, shall be bound to take the measures entailed by the execution 
of the judgment. 


ARTICLE 22 


1. If the owner of the patent, provisionally protected claim or registered 
model and the licensee have not agreed on the amount of compensation 
due, they may conclude a special agreement for the purpose of submitting 
the matter to the Arbitration Committee. 

Thereby they shall waive all right of appeal except as provided for under 
Article 18. 

2. If the beneficiary refuses to conclude this special agreement, the 
licence which he holds shall be deemed invalid. 

If the owner refuses to conclude such special agreement, the compensa- 
tion provided for under the present Article shall be determined by the 
competent national agencies. 


ARTICLE 23 


The decisions of the Arbitration Committee or of the competent national 
agencies shall be subject to revision in respect of the conditions of the 
licence after the expiry of a period of one year and insofar as new facts 
justify such revision. 

Responsibility for carrying out the revision shall rest with the author- 
ities deciding thereon. 


SECTION III—PROVISIONS FOR SECRECY 


ARTICLE 24 


Information which is acquired by the Community in carrying out its 
research programme and which might be damaging to the defence interests 
of one or more Member States if it were divulged shall be subject to secrecy 
under the following conditions: 

1. Security regulations adopted by the Council on the proposal of the 
Commission shall, in accordance with the provisions of the present Article, 
determine the various classifications of secret information applicable and 
the security measures to be enforced in each case. 

2. The Commission shall provisionally subject to the classification im- 
posed for this purpose by the security regulations all information the 
disclosure of which it considers may be damaging to the defence interests of 
One or more Member States. 
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It shall immediately transmit such information to Member States and 
they shall be bound provisionally to ensure its secrecy on the same condi- 
tions. 

Member States shall within a period of three months inform the Com- 
mission whether they wish to maintain the secret classification provision- 
ally applied, to substitute another classification for it or to remove the 
information from the secret list. 

At the end of this period the strictest ‘‘secret’’ classification requested 
shall be applied, and the Commission shall notify Member States thereof. 

At the request of the Commission or of a Member State the Council 
may by a unanimous vote at any time apply a different ‘‘secret’’ classifica- 
tion or remove the information from the secret list. The Council shall con- 
sult the Commission before deciding on a request from a Member State. 

3. The provisions of Articles 12 and 13 shall not apply to information 
classified as secret. 

However, subject to the observance of the security measures applicable, 

(a) the information referred to in Articles 12 and 13 may be disclosed 
by the Commission 

(i) to a Joint Enterprise 

(i1) to an individual or firm other than a Joint Enterprise, through 
the instrumentality of the Member State on whose territory the 
operations of the said individual or firm are conducted. 

(b) the information referred to in Article 13 may be communicated 
by a Member State to an individual or firm, other than a Joint Enter- 
prise, conducting activities in the territory of that State, on condition that 
the Commission is notified of the transmission of the information. 

Moreover, every Member State has the right to require the Commission to 
grant a licence in conformity with Article 12 for its own needs or for the 
needs of an individual or firm conducting activities in the territory of that 


State. 
ARTICLE 25 


1. A Member State communicating the existence or the contents of an 
application for a patent or registered model relating to a subject referred 
to in Article 16, paragraph 1 or 2, shall, where appropriate, state the need, 
for defence reasons, to apply any particular classification of secrecy, men- 
tioning the probable duration of the period of secrecy. 

The Commission shall pass on to other Member States all communications 
received in execution of the previous paragraph. The Commission and 
Member States shall respect the measures entailed under the security regu- 
lations which, by the classification of secrecy, the State of origin has re- 
quested. 

2. The Commission may also transmit these communications to Joint En- 
terprises or, through a Member State, to an individual or firm, other than 
a Joint Enterprise, carrying on activities in the territories of that State 

Inventions which are the subject of the applications referred to in para- 
graph 1 may be utilised only with the consent of the applicant or in ac- 
cordance with the provisions of Articles 17-23 inclusive. 
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The communication or, where such is the case, the utilisation of inven- 
tions as referred to in the present paragraph shall be subject to the meas- 
ures entailed, under the security regulations, by the classification of secrecy 
which the State of origin has requested. 

Such communication and such utilisation shall, in all cases, be subject to 
the consent of the State of origin, which may not refuse its consent except 
for defence reasons. 

3. At the request of the Commission or of a Member State the Council 
may, by a unanimous vote, at any time apply a different classification of 
secrecy or remove the invention from the secret list. The Council shall 
consult the Commission before deciding on a Member State’s request. 


ARTICLE 26 


1. When information forming the subject of a patent, patent application, 
provisionally protected claim or registered model is classified as secret in 
accordance with the provisions of Articles 24 and 25, the States requesting 
such classification may not refuse to allow corresponding applications to be 
filed in the other Member States. 

Each Member State shall take the necessary measures to ensure secrecy 
for all such applications and claims, in accordance with the procedure pre- 
scribed by its domestic laws and regulations. 

2. No patent applications may be filed outside Member States in respect 
of information classified as secret in conformity with Article 24 except with 
the consent of all these Member States. If these States do not make their 
attitude known, their consent shall be assumed after the expiry of a period 
of six months following the date of the communication of the information 
by the Commission to Member States. 


ARTICLE 27 


Compensation for injury suffered by an applicant as a result of the clas- 
sification of his invention as secret for defence reasons, shall be subject to 
the provisions of the domestic laws of Member States and shall be the re- 
sponsibility of the State which requested secrecy or applied for an increase 
in the degree or duration of secrecy, or prevented the lodging of a patent 
application outside the Community. 

In any case in which two or more Member States have procured an in- 
crease in the degree or duration of secrecy or have prevented the filing of 
an application outside the Community, they shall jointly pay compensation 
for the resultant injury. 

The Community cannot claim any compensation under the terms of the 
present Article. 


SECTION IV—SPECIAL PROVISIONS 
ARTICLE 28 


If applications for patents or registered models not yet published, or for 
patents or registered models classified as secret for defence reasons, are 
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improperly utilised or come to the knowledge of an unauthorised third 
party as a result of their communication to the Commission, the Commu- 
nity shall make good any injury suffered by the persons concerned. 

In the event of such persons having the right to take action against third 
parties, this right shall be transferred to the Community, without prejudice 
to its own claims against the author of the injury, so far as it has borne the 
cost of making good the injury suffered. The right of the Community it- 
self to take action against the author of the injury, in accordance with the 
general regulations in force, remains intact. 


ARTICLE 29 

Any agreement or contract for the purpose of exchanging scientific or 
industrial information on nuclear matters between a Member State, an in- 
dividual or firm and any outside State, international organisation or na- 
tional of an outside State must, if it requires the signature of a State ex- 
ercising sovereign authority, be concluded by the Commission. 

Nevertheless, the Commission may authorise a Member State, an indi- 
vidual or a firm to conclude such agreements, on conditions it deems proper, 
subject to the application of the provisions of Articles 103 and 104. 


CHAPTER III 
Health Precautions 


ARTICLE 30 


The Community shall establish certain basic standards for the protection 
of the health of workers and of the general population against the dangers 
arising from ionising radiation. 

These basic standards shall be as follows: 

(a) the maximum permissible doses compatible with adequate safety ; 

(b) the maximum permissible degree of exposure and contamination ; 

(c) the basic principle governing the medical supervision of workers. 


ARTICLE 31 


The basic standards shall be worked out by the Commission, after con- 
sulting a group of acknowledged experts appointed by the Scientific and 
Technical Committee from among the scientific experts, especially public 
health experts, of the Member States. The Commission shall request the 
opinion of the Economic and Social Committee on the basic standards thus 
worked out. 

On the proposal of the Commission, which shall forward to it the opinions 
it has received from the Committees, the Council, after consulting the As 
sembly, shall determine the basic standards by the prescribed majority. 


ARTICLE 32 
At the request of the Commission or of a Member State, the basic stand- 
ards may be revised or added to, according to the procedure laid down in 
Article 31. 
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The Commission shall be bound to take the necessary action for the ex- 
amination of any such request made by a Member State. 


ARTICLE 33 


Each Member State shall adopt the statutory and administrative provi- 
sions required to ensure adherence to the basic standards determined and 
shall also take the necessary measures with regard to instruction, education 
and professional training. 

The Commission shall make any recommendations that may be required 
to ensure concordance between the measures taken to this effect in the 
Member States. 

With this object, the Member States shall notify the Commission of all 
measures of this nature that apply when the present Treaty comes into 
force and also any similar measures that they may subsequently contem- 
plate. 

Any recommendations by the Commission in respect of measures in con- 
templation shall be made within a period of three months from the date of 
notification of such measures. 


ARTICLE 34 


Any Member State in whose territory experiments of a particularly dan- 
gerous nature are to take place shall take additional health precautions, 
concerning which it shall first elicit the opinion of the Commission. 

The approval of the Commission shall be required when the effects of 
such experiments are likely to affect the territory of other Member States. 


ARTICLE 35 


Each Member State shall set up the installations required to maintain 
permanent supervision over the radioactive content of the atmosphere, the 
water and the soil and keep a check on adherence to the basic standards. 

The Commission shall have the right of access to such supervisory instal- 
lations and may test their operation and efficiency. 


ARTICLE 36 


The competent authorities shall report regularly to the Commission on 
the supervision provided for in Article 35, in order that the Commission 
may be kept informed of the level of radioactivity likely to affect the 
population. 

ARTICLE 37 


Each Member State shall submit to the Commission the outline of any 
plans for the disposal of radioactive waste of all kinds, to enable the Com- 
mission to decide whether the implementation of such plans is likely to in- 
volve radioactive contamination of the water, soil or atmosphere of another 
Member State. 

The Commission, after consulting the group of experts referred to in 
Article 31, shall give its views thereon within six months. 
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ARTICLE 38 


The Commission shall make any necessary recommendations to the Mem- 
ber States regarding the radioactive content of the atmosphere, water or 
soil. 

In urgent cases, the Commission shall issue a directive requiring the 
Member State in question to take, within a period fixed by the Commission, 
all measures necessary to prevent the basie standards from being exceeded 
and to ensure observance of the regulations. 

If the State in question does not comply with the Commission’s directive 
within the prescribed period, the Commission or any Member State con- 
cerned may, notwithstanding Articles 141 and 142, bring the matter before 
the Court of Justice without further delay. 


ARTICLE 39 


As soon as the Community Centre for Nuclear Research has been set up, 
the Commission shall establish within it a Section for documentation and 
study in connection with health precautions. 

It shall be the particular task of this Section to collect the documentation 
and information referred to in Articles 33, 37 and 38 and to assist the 
Commission in discharging duties laid upon it by the present Section of 
the Treaty. 

CHAPTERIIV 


Investment 
ARTICLE 40 


In order to encourage action by individuals and firms and to facilitate 
the coordinated development of investment by them in the atomic field, the 
Commission shall, from time to time, publish programmes indicating, in 
particular, the purposes for which the production of atomic energy is nec- 
essary and the various types of investment required for the achievement of 
those purposes. 

The Commission shall request the opinion of the Economic and Social 
Committee on such programmes prior to their publication. 


ARTICLE 41 


Individuals and firms belonging to the branches of industry specified in 
Annex II * to the present Treaty shall notify the Commission of any of 
their investment plans relating to new plants, replacements or conversions 
which correspond in type or scope to the criteria laid down by the Council 
on the proposal of the Commission. 

The list of branches of industry referred to above may be amended by 
the Council voting with the prescribed majority, on the proposal of the 
Commission, which shall previously have requested the opinion of the Eco- 
nomic and Social Committee. 


* Not printed here. 
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ARTICLE 42 


The plans referred to in Article 41 shall be notified to the Commission, 
and also, for information, to the Member State concerned, not less than 
three months before the conclusion of the first supply contracts or, if the 
work is to be carried out by the firm itself, not less than three months be- 
fore such work is begun. 

Acting on the proposal of the Commission, the Council may alter this 
time-limit. 


ARTICLE 43 


The Commission shall discuss with individuals or firms all aspects of any 
investment plans that correspond to the aims of the present Treaty. 
It shall communicate its views thereon to the Member State concerned. 


ARTICLE 44 


With the agreement of the Member States and of the individuals or firms 
concerned, the Commission may make public any investment plans notified 
to it. 


CHAPTER V 


Joint Enterprises 
ARTICLE 45 


Undertakings of outstanding importance to the development of a nuclear 
industry in the Community may be established as Joint Enterprises within 
the meaning of the present Treaty, in accordance with the provisions of the 
following Articles. 


ARTICLE 46 


1. Any plan for the establishment of a Joint Enterprise, whether eman- 
ating from the Commission, a Member State or any other source, shall be 
the subject of an enquiry by the Commission. 

For this purpose, the Commission shall consult Member States and any 
public or private bodies which it considers capable of providing useful 
information. 

2. The Commission shall transmit to the Council any plan put forward 
for the establishment of a Joint Enterprise, together with its own reasoned 
views thereon. 

If the Commission gives a favourable opinion as to the need for the 
Joint Enterprise in question, it shall submit proposals to the Council on 
the following points: 

(a) location ; 

(b) statutes; 

(c) volume and rate of financing; 

(d) whether or not the Community should contribute towards the fi- 
nancing of the Joint Enterprise ; 
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(e) whether or not any State outside the Community, any interna- 
tional organisation or any national of a State outside the Community should 
have a share in the financing or management of the Joint Enterprise; 

(f) whether or not the Joint Enterprise should enjoy any or all of the 
advantages specified in Annex II1* to this Treaty. 
The Commission shall attach a detailed report on the plan as a whole. 


ARTICLE 47 


On receipt of such proposals and report from the Commission, the Coun- 
cil may request the Commission to supply such additional information or 
to carry out such additional enquiries as the Council may deem necessary. 

If the Council, expressing its view by a vote with the prescribed majority, 
considers that a plan which the Commission has transmitted with an un- 
favourable opinion ought nevertheless to be carried out, the Commission 
shall be bound to submit to the Council the proposals and the detailed re- 
port provided for in Article 46. 

In the case of a favourable report by the Commission, or in the case pro- 
vided for in the preceding paragraph, the Council shall take a decision on 
each of the Commission’s proposals by a vote with the prescribed majority. 

Nevertheless, a unanimous vote of the Council shall be required with re- 
gard to: 

(a) participation by the Community in the financing of the Joint En- 
terprise ; 

(b) participation by a State outside the Community, an international 
organisation or a national of a State outside the Community in the financing 


or management of the Joint Enterprise. 


ARTICLE 48 


Acting on the proposal of the Commission and by a unanimous vote, the 
Council may make applicable to each Joint Enterprise any or all of the 
advantages specified in Annex III * to the present Treaty, of which Mem- 
ber States are required to ensure the application each insofar as it is re- 
spectively concerned. 

The Council may, following the same procedure, determine the conditions 
by which the granting of such advantages shall be governed. 


ARTICLE 49 


The establishment of a Joint Enterprise shall be pursuant to a decision 
of the Council. 

Each Joint Enterprise shall be a legal entity. 

Each Joint Enterprise shall enjoy, in each of the Member States, the 
widest legal capacity accorded to legal entities under the respective inter- 
nal laws of those States, including, in particular, the right to acquire and 
to dispose of movable and immovable property and to be a party to legal 
proceedings. 


* Not printed here. 
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Unless otherwise provided in the present Treaty or in its own Statutes, 
each Joint Enterprise shall be subject to the regulations applying to in- 
dustrial or commercial undertakings. Its Statutes may make secondary 
provision for the invocation of the internal laws of Member States. 

Subject to the powers granted to the Court of Justice under the present 
Treaty, the appropriate national tribunals shall be competent in respect of 
any litigation concerning Joint Enterprises. 


ARTICLE 50 


Should the Statutes of a Joint Enterprise require to be amended, this 
shall be done in accordance with the specific provisions embodied for this 
purpose in the said Statutes. 

Nevertheless, such amendments shall not come into force until they have 
received the approval of the Council, given under the same conditions as 
are prescribed in Article 47 and on the proposal of the Commission. 


ARTICLE 51 


Until the setting up of the bodies entrusted with the operation of Joint 
Enterprises, the Commission shall be responsible for the carrying out of all 
decisions of the Council concerning the establishment of such Enterprises. 


CHAPTER VI 
Supplies 


ARTICLE 52 


1. The supply of ores, raw materials and special fissionable materials 
shall be ensured in accordance with the provisions of the present Section on 
the principle of equal access to resources and by the pursuit of a common 
supply policy. 

2. To this end and under the conditions provided for in the present 
Section : 

(a) all practices designed to ensure a privileged position for certain 
users shall be forbidden; 

(b) an Agency shall be set up, with a right of option on all ores, raw 
materials and special fissionable materials produced in the territory of 
Member States, and with the exclusive right of concluding contracts for the 
supply of ores, raw materials and special fissionable materials originating 
inside or outside the Community. 

The Agency shall not discriminate between users on the grounds of the 
use they intend to make of the supplies requested, unless such use is illicit 
or is found to be contrary to conditions upon the delivery in question laid 
down by suppliers outside the Community. 


SECTION I—THE AGENCY 
ARTICLE 53 


The Agency shall be placed under the control of the Commission, which 
shall issue directives to it, exercise a right of veto over its decisions and 
appoint its Director-General and Deputy Director-General. 
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Any act of the Agency, whether implicit or explicit, in the exercise of 
its right of option or its exclusive right to conclude supply contracts, may 
be referred by the parties concerned to the Commission, which shall take a 
decision thereon within a period of one month. 


ARTICLE 54 


The Agency shall enjoy legal personality and financial independence. 
The Council shall, by prescribed majority, upon proposal of the Commis- 
sion, lay down the statutes for the Agency. 

The Statutes may be amended by the same formalities. 

The Statutes shall determine the amount of the Agency’s capital and the 
methods by which it shall be subscribed. The greater part of the capital 
shall in any case belong to the Community and to the Member States in 
proportions to be decided by agreement between the latter. 

The Statutes shall determine the ways and means of the commercial 
management of the Agency. They may provide for the payment of a tax 
on all transactions in order to meet the working expenses of the Agency. 


ARTICLE 55 


The Member States shall communicate or cause to be communicated to 
the Agency all information necessary to the exercise of its right of option 
and exclusive right to conclude supply contracts. 


ARTICLE 56 


The Member States shall guarantee freedom of operation to the Agency 
in their respective territories. 

They may set up one or more bodies empowered to represent, in relations 
with the Agency, the producers and users of non-European territories under 
their jurisdiction. 


SECTION II—ORES, RAW MATERIALS AND SPECIAL FISSIONABLE MATERIALS 
ORIGINATING INSIDE THE COMMUNITY 


ARTICLE 57 


1. The Agency’s right of option shall cover: 

(a) the acquisition of user and consumer rights over materials owned by 
the Community under the provisions of Chapter VIII; 

(b) the acquisition of owner’s rights in all other cases. 

2. The Agency shall exercise its right of option through the conclusion 
of contracts with the producers of ores, raw materials and special fissionable 
materials. 

Subject to the provisions of Articles 58, 62 and 63, every producer is 
bound to offer to the Agency any ores, raw materials or special fissionable 
materials that he may produce inside the territory of Member States before 
himself using, transferring or stockpiling such ores or materials. 
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ARTICLE 58 


When a single producer is responsible for several stages of production, 
from the extraction of the ore up to and including the production of the 
metal, he may offer his product to the Agency at any stage of production 
that he chooses. 

The same shall apply to firms having mutual arrangements with each 
other, provided always that such arrangements have been duly notified to 
the Commission and discussed with it according to the procedure laid down 
in Articles 43 and 44. 


ARTICLE 59 


If the Agency does not exercise its right of option over the whole or part 
of his production, a producer: 

(a) may have the ores, raw materials or special fissionable materials 
processed, either by his own means or under contract, provided always that 
he offers the product of such processing to the Agency; and 

(b) shall be authorised, by decision of the Commission, to dispose of his 
available production outside the Community, provided always that he offers 
it on terms no more favourable than those of his prior offer to the Agency. 
Nevertheless, the export of special fissionable materials may be carried out 
only by the Agency, in accordance with the provisions of Article 62. 

The Commission may not grant the authorisation referred to above unless 
the persons to whom delivery is to be made are such as to offer a complete 
guarantee that the overall interests of the Community will be respected, 
or if the clauses and conditions of the contracts concerned are contrary to 
the aims of the present Treaty. 


ARTICLE 60 


Potential users shall periodically inform the Agency of their require- 
ments in the matter of supplies, specifying the quantities, physical and 
chemical properties, place of origin, use proposed, delivery dates and prices, 
which are to appear in the terms and conditions of the supply contract that 
they wish to conclude. 

Similarly, producers shall notify the Agency of offers they are in a posi- 
tion to make, with full particulars including the length of contract neces- 
sary to enable them to draw up their production programmes. Except with 
the agreement of the Commission, such contracts shall not exceed ten years 
in duration. 

The Agency shall inform all potential users of the offers and of the vol- 
ume of requests it has received and shall invite them to place their orders 
by a given date. 

When all the orders have come in, the Agency shall make known the 
terms on which it can fulfill them. 

If the Agency is unable completely to fulfill the orders received, it shall 
allocate the supplies available in proportion to the orders in respect of each 
offer, subject to the provisions of Articles 68 and 69. 
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Agency regulations, to be submitted for the approval of the Commission, 
shall determine the way in which offers and orders shall be counterbalanced. 


ARTICLE 61 


The Agency shall be obliged to fulfill every order received unless there 
are legal or material obstacles to their execution. 

Subject to compliance with the provisions of Article 52, the Agency may 
require users to make a suitable advance payment on the conclusion of a 
contract, either as security or to facilitate its own long-term commitments 
toward producers that are necessary to the execution of the order. 


ARTICLE 62 

1. The Agency shall exercise its right of option over special fissionable 
materials produced in the territory of Member States in order 

(a) to meet the demands of users inside the Community under the con- 
ditions laid down in Article 60; or 

(b) to build up its own stocks of such materials; or 

(ec) to export such materials, subject to the authorisation of the Com- 
mission given in accordance with the provisions of the sub-paragraph of 
paragraph (b) of Article 59. 

2. Nevertheless, while remaining subject to the provisions of Section VII, 
these materials and their fertile residues shall be left in the possession of th 
producer, for him 

(a) to build up his own stocks, subject to the authorisation of th 
Agency ; or 

(b) to make use of such materials within the limits of his requirements; 
or 

(c) to make them available, within the limits of their requirements, t 
firms inside the Community with which he has a direct agreement for th« 
purpose of carrying out a programme that has been duly notified to the 
Commission, provided always that such agreement does not, in intention or 
in fact, restrict production, technical development or investment, or creat 
inequitable distinctions between users within the Community. 

3. The provisions of paragraph (1) (a) of Article 89 shall apply to any 
special fissionable materials produced in the territories of Member States in 
respect of which the Agency shall not have exercised its right of option 


ARTICLE 63 


Any ores, raw materials or special fissionable materials produced by Joint 
Enterprises shall be assigned to users in accordance with the statutory or 
conventional regulations governing such Enterprises. 


SECTION III—ORES, RAW MATERIALS AND SPECIAL FISSIONABLE MATERIALS 
FROM OUTSIDE THE COMMUNITY 
ARTICLE 64 


Within the framework of any agreements that may be reached between 
the Community and an outside State or an international organisation, and 
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subject to the exceptions provided for in the present Treaty, the Agency 
shall have the exclusive right to conclude agreements or conventions having 
as their main object the supply of ores, raw materials or special fissionable 
materials from outside the Community. 


ARTICLE 65 


Article 60 shall apply to requests from users and to contracts concluded 
between users and the Agency for the supply of ores, raw materials or spe- 
cial fissionable materials from outside the Community. 

Nevertheless, the Agency may decide as between different geographical 
sources of supply, provided always that it ensures for the user conditions 
at least as favourable as those specified in his order. 


ARTICLE 66 


If, as the result of an application from the users concerned, the Commis- 
sion finds that the Agency is unable to fulfill an order for supplies, either 
in whole or in part, within a reasonable period or is able to fulfill it only at 
an exorbitant price, users shall be entitled to conclude direct contracts for 
supplies from outside the Community, provided always that such contracts 
correspond strictly to the users’ needs as specified in their order. 

The right to conclude direct contracts shall be granted for a period of 
one year and shall be renewable if the situation originally justifying it con- 
tinues to be the same. 

Users availing themselves of the right provided for in the present Ar- 
ticle shall notify the Commission of any direct contracts they may plan to 
conclude. The Commission may, within a period of one month, oppose the 
conclusion of such contracts if they are contrary to the aims of the present 
Treaty. 


SECTION IV—PRICES 
ARTICLE 67 


Subject to the exceptions provided for in the present Treaty, prices shall 
be regulated by the interplay of supply and demand, under the conditions 
laid down in Article 60, which must not be infringed by the national regu- 
lations of Member States. 


ARTICLE 68 


All price manipulations designed to ensure a privileged position for cer- 
tain users, contrary to the principle of equal access embodied in the pro- 
visions of the present Chapter, shall be forbidden. 

If the Agency determines the existence of such practices it shall report 
them to the Commission. 

If the Commission considers that the Agency’s determination is well 
founded it may, in case of a disagreement over prices, restore the latter to 
a level compatible with the principle of equal access. 
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ARTICLE 69 


On the proposal of the Commission and by a unanimous vote the Council 
may fix prices. 

When, in accordance with the provisions of Article 60, the Agency de- 
termines the conditions under which orders may be fulfilled, it may put 
forward to such users as have placed orders proposals for the equalisation 
of prices. 

SECTION V—PROVISIONS CONCERNING SUPPLY POLICY 
ARTICLE 70 


Within the limits laid down in the Community budget the Commission 
may participate financially, on terms specified by itself, in any prospecting 
undertaken in the territories of Member States. 

The Commission may make recommendations to Member States with a 
view to developing prospection for and exploitation of mineral deposits. 

Member States shall each year submit a report to the Commission on the 
development of prospecting and production, the existence of probable re- 
serves and the amount of mining investment carried out or in contemplation 
in their territory. Such reports shall be submitted to the Council together 
with the views of the Commission, with special regard to the action taken 
by Member States on recommendations made to them as provided in the 
previous paragraph. 

If the Council, by prescribed majority, on information received from the 
Commission, finds that, in spite of what appear to be economically justifi- 
able long-term prospects, the measures taken for prospecting and develop- 
ing the exploitation of mineral deposits continue to be obviously inade- 
quate, the Member State concerned shall, so long as it has not remedied 
this state of affairs, be deemed to have relinquished, both for itself and for 
its nationals, the right of equal access to the other internal resources of 
the Community. 

ARTICLE 71 


The Commission shall make any necessary recommendations to Member 
States concerning their fiscal or mining regulations. 


ARTICLE 72 


The Agency may, from the quantities available inside or outside the 
Community, build up the commercial stocks necessary to facilitate the 
Community’s supplies or current deliveries. 

The Commission may decide to build up reserve stocks. The means of 
financing such stockpiling shall require the approval of a prescribed ma- 
jority of the Council voting on a proposal by the Commission. 


SECTION VI—SPECIAL PROVISIONS 


ARTICLE 73 


If an agreement or a convention between a Member State, an individu® 
or a firm, of the one part, and an outside State, an international organis® 
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tion or a national of an outside State, of the other part, includes any pro- 
visions relating to the delivery of products coming within the control of the 
Agency, the previous agreement of the Commission shall be required for 
the conclusion or renewal of such agreement or convention as far as con- 
cerns the delivery of such products. 


ARTICLE 74 


The Commission may exempt from the application of the provisions of 
the present Section the transfer, importation or exportation of small quan- 
tities of ores, raw materials or special fissionable materials such as are 
commonly used for purposes of research. 

Any transfer, importation or exportation carried out in virtue of this 
provision shall be notified to the Agency. 


ARTICLE 75 


The provisions of the present Chapter shall not apply to commitments 
covering the treatment, transformation or processing of ores, raw materials 
or special fissionable materials undertaken between: 

(a) individuals or firms, in cases where the materials treated, trans- 
formed or processed are subsequently to be returned to the individual or 
firm whence they originally came; 

(b) an individual or firm and an international organisation or national 
of an outside State, in cases where the materials, after being treated, trans- 
formed or processed outside the Community are subsequently to be returned 
to the individual or firm whence they originally came; 

(c) an individual or firm and an international organisation or national 
of an outside State, in cases where the materials, after being treated, trans- 
formed or processed inside the Community, are subsequently either to be 
returned to the organisation or national whence they originally came or 
are sent to any other consignee, also outside the Community, specified by 
such organisation or national. 

Nevertheless, the individuals or firms concerned shall notify the Agency 
of the existence of any such commitments and also, upon signature of the 
contract, of the amounts of materials involved. The Commission may op- 
pose the commitments referred to in paragraph (b) above if it considers 
that the transformation or processing involved cannot be carried out effi- 
ciently, with due regard for security, and without loss of material to the 
detriment of the Community. 

All materials covered by such commitments shall, while they are within 
the territory of Member States, be subject to the security measures pro- 
vided for in Chapter VII. Nevertheless, the provisions of Chapter VIII 
shall not apply to any special fissionable materials covered by the type of 
undertaking referred to in paragraph (c) above. 


ARTICLE 76 


The provisions of the present Section may be amended by the Council, 
at the request of a Member State or of the Commission, in particular in 
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eases where unforeseen circumstances have created a general shortage. 
The Council shall take its decision by a unanimous vote, on a proposal by 
the Commission and after consulting the Assembly. The Commission is 
bound to take steps to examine any such request brought forward by a 
Member State. 

At the end of a period of seven years from the entry into force of the 
present Treaty this body of provisions may be confirmed by the Council. 
In the absence of such confirmation, new provisions dealing with the 
subject-matter of the present Section shall be decided upon in accordance 
with the procedure prescribed in the previous paragraph. 


CHAPTER VII 


Security Control 

ARTICLE 77 

Under the conditions laid down in the present Chapter the Commission 
must ensure that in the territories of Member States 

(a) ores, raw materials and special fissionable materials are not diverted 
from their intended use as stated by the users, 

(b) the arrangements made for their supply and any special undertaking 
concerning control measures entered into by the Community in an agree. 
ment concluded with an outside State or an international organisation aré 
observed. 


ARTICLE 78 


Anyone setting up or exploiting a plant for the production, separation 
or any utilisation of raw materials or special fissionable materials, or for thé 
processing of irradiated nuclear fuel, must make a declaration to the Com- 
mission setting out the basic technical characteristics of the plant, so far 
as such information is essential to the achievement of the purposes stated 
in Article 77. 

The Commission must approve the processes to be used for the chemica 
treatment of irradiated material, so far as is necessary for the achievement 
of the purposes stated in Article 77 


ARTICLE 79 


The Commission shall require statements of all operations to be kept ané 
submitted in order to make possible accounting in respect of the ores, ra¥ 
materials and special fissionable materials used or produced. The same re 
quirement shall apply to the transport of raw materials and special fission 
able materials. 

Those subject to such control must inform the authorities of the Member 
State concerned of communications they make to the Commission unde 
Article 78 and paragraph 1 of the present Article. 

The nature and scope of the obligations referred to in paragraph 1 0! 
the present Article shall be the subject of regulations to be drawn up bY 
the Commission and submitted for the approval of the Council. 
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ARTICLE 80 


The Commission may require that all surplus special fissionable ma- 
terials recovered or obtained as by-products, which are not actually in use 
or ready for use, be deposited with the Agency or placed in storage 
premises which are or can be controlled by the Commission. 

The special fissionable materials thus deposited shall be returned to the 
owners immediately on request. 


ARTICLE 81 


The Commission may send inspectors into the territories of Member 
States. Before the first visit of inspection in the territories of any State, 
it shall consult the Member State concerned with regard to this visit and 
all future visits to its territory by this inspector. 

On presentation of their credentials inspectors shall at all times have 
access to any premises, information, and persons professionally concerned 
with any products, equipment or plant subject to control under the pro- 
visions of the present Section, to the extent necessary for verification of 
ores, raw materials and special fissionable materials, and to ensure ob- 
servance of the provisions laid down in Article 77. 

At the request of the State concerned, the inspectors appointed by the 
Commission shall be accompanied by representatives of the authorities of 
that State, provided that the inspectors are not thereby delayed or other- 
wise hampered in the exercise of their functions. 

In ease of opposition to the carrying out of inspection the Commission 
shall apply to the President of the Court of Justice for a warrant to en- 
force the carrying out of the inspection. The President shall give a de- 
cision within three days. 

If delay involves danger, the Commission may itself issue a written order, 
in the form of a decision, that the inspection be carried out. Such order 
must be submitted without delay to the President of the Court of Justice 
for post facto approval. 

After service of the warrant or decision, the national authorities of the 
State concerned shall ensure access by the inspectors to the premises named 
in the warrant or decision. 


ARTICLE 82 


Inspectors shall be recruited by the Commission. 

It shall be their duty to call for and examine the statements of account 
mentioned in Article 79. They shall report any violation to the Com- 
mission. 

The Commission may issue a directive enjoining the Member State in 
question to take within a prescribed period all measures necessary to put 
an end to the violation reported and shall inform the Council thereof. 

If the Member State does not comply with the Commission’s directive 
within the time specified, the Commission or any Member State concerned 
may, notwithstanding Articles 141 and 142, immediately bring the matter 
before the Court of Justice. 
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ARTICLE 83 


1. In the event of any infringement of the obligations imposed on indi- 
viduals or firms under the provisions of the present Chapter, penalties may 
be inflicted upon them by the Commission. 

These penalties, in order of gravity, shall be as follows: 

(a) a warning; 

(b) the withdrawal of special advantages, such as financial or technical 
assistance ; 

(ec) the placing of the firm, for a maximum period of four months, 
under the administration of an individual or board appointed jointly by 
the Commission and the State to which the enterprise belongs; 

(d) the complete or partial withdrawal of raw materials or special fis- 
sionable materials. 

2. Decisions taken by the Commission which require the delivery of raw 
materials or special fissionable materials in execution of the foregoing para- 
graph shall be enforceable. They may be enforced in the territories of 
Member States under the conditions laid down in Article 164. 

Notwithstanding the provisions of Article 157, appeals brought before 
the Court of Justice against decisions taken by the Commission inflicting 
penalties provided for in the preceding paragraph shall stay proceedings 
Nevertheless, the Court may, at the request of the Commission or of any 
Member State concerned, order that the decision be enforced immediately. 

The protection of interests which may have suffered must be guaranteed 
by an appropriate legal procedure. 

3. The Commission may make recommendations to Member States con- 
cerning laws and regulations to ensure the observance in their territories 
of the obligations resulting from the provisions of the present Section. 

4. Member States shall be required to ensure the enforcement of penalties 
and, where applicable, the payment of compensation by those responsible 
for infringements. 

ARTICLE 84 


In the exercise of control no discrimination shall be made on the grounds 
of the purpose for which ores, raw materials and special fissionable ma- 
terials are intended. 

The field of action, methods of control and powers of the bodies respon- 
sible for control shall be limited to what is required to achieve the aims set 
forth in the present Section. 

Control shall not extend to materials intended for the purposes of defence 
which are being specially processed for such purposes or which, after being 
processed, are, in accordance with an operational plan, deposited or stocked 
in a military establishment. 


ARTICLE 85 


Should new circumstances so demand, the methods of applying the con- 
trol measures provided for in the present Section may, at the request of 8 
Member State or of the Commission, be amended by the Council, voting 
unanimously on the proposal of the Commission, and after consultation 
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with the Assembly. The Commission shall be responsible for taking the 
necessary steps to examine any such request made by a Member State. 


CHAPTER VIII 


System of Ownership 
ARTICLE 86 


Special fissionable materials shall be the property of the Community. 

The Community’s proprietary right shall extend to all special fissionable 
materials produced or imported by a Member State, individual or firm and 
subject to the security measures laid down in Chapter VII. 


ARTICLE 87 


Member States, individuals or firms shall have the fullest right to the use 
and consumption of special fissionable materials of which they have become 
duly possessed, subject to the obligations imposed on them by the provisions 
of the present Treaty, particularly as regards security measures, the right 
of option enjoyed by the Agency and the protection of health. 


ARTICLE 88 


The Agency shall keep, on behalf of the Community, a special account, 
called ‘‘Financial Account of Special Fissionable Materials.’’ 


ARTICLE 89 


1. The Financial Account of Special Fissionable Materials: 

(a) shall credit the Community, and debit the beneficiary Member State, 
individual or firm, with the value of special fissionable materials left or put 
at the disposal of such State, individual or firm; 

(b) shall debit the Community, and credit the contributory Member 
State, individual or firm, with the value of special fissionable materials pro- 
duced or imported by such State, individual or firm and becoming the 
property of the Community. A similar entry shall be made in the account 
whenever a Member State, individual or firm delivers back to the Com- 
munity special fissionable materials previously left or put at the disposal 
of such State, individual or firm. 

2. Fluctuations of value affecting the quantities of special fissionable 
materials shall be so entered in the accounts that they cannot occasion any 
loss or gain to the Community. Any losses or gains shall accrue to the 
holders. 

3. Balances resulting from the above transactions shall be payable im- 
mediately on request of the creditor. 

4. For the purposes of the present Section, the Agency shall be regarded 
as a firm in respect of transactions effected on its own account. 


ARTICLE 90 


Should new circumstances so require, the provisions of the present Chap- 
ter concerning the Community’s right of ownership may, on the motion of 
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a Member State or of the Commission, be modified by the Council, voting 
unanimously on a proposal by the Commission and after consulting the 
Assembly. The Commission must take the necessary steps to examine any 
request made by a Member State. 


ARTICLE 91 


The system of ownership applicable to all objects, materials and goods 
not belonging to the Community under the terms of the present Chapter 
shall be determined by the laws of each Member State. 


CHAPTER IX 
The Common Nuclear Market 


ARTICLE 92 


The provisions of the present Chapter shall apply to the goods and prod- 
ucts listed in Annex IV * to the present Treaty. 

These lists may be amended, at the request of the Commission or of a 
Member State, by the Council, voting on a proposal by the Commission. 


ARTICLE 93 


Within a year of the entry into force of the present Treaty the Member 
States shall abolish, as between themselves, all import and export customs 
duties or equivalent taxes and all quantitative restrictions on imports or 
exports, in respect of : 

(a) products mentioned in Lists A’ and A?; 

(b) products mentioned in List B so far as they are subject to a com- 
mon tariff when imported from outside the Community, provided they are 
covered by a certificate issued by the Commission to the effect that they are 
intended for nuclear purposes. 

Nevertheless, non-European territories under the jurisdiction of a Mem- 
ber State may continue to levy import or export duties or equivalent taxes 
of a purely fiscal nature. There shall be no discrimination as between the 
State concerned and other Member States in respect either of the level or 
of the methods of application of such duties and taxes. 


ARTICLE 94 


The Member States shall establish a common customs tariff for products 
from outside the Community, as follows: 

(a) the level of the common customs tariff applicable to products men- 
tioned in List A' shall be that of the lowest tariff in force on January 1, 
1957, in any Member State; 

(b) the Commission shall take all necessary measures for the opening 
of negotiations between Member States with regard to the products met- 
tioned in List A?, within three months from the entry into force of the 
present Treaty. Should it prove impossible, in the case of certain of thes 


* Not printed here. 


cts 
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products, to reach agreement before the end of the first year following the 
entry into force of the present Treaty, the Council shall, on the proposal of 
the Commission and by the prescribed majority, fix the level of the duties 
of the common customs tariff to be applied; 

(c) the common customs tariff on products mentioned in Lists A’ and 
A? shall be applicable as from the end of the first year following the entry 
into force of tiie present Treaty. 


ARTICLE 95 


The Council, on the proposal of the Commission and by a unanimous 
vote, may decide upon an earlier application of the common customs tariff 
to products mentioned in List B, in cases where such earlier application 
would be likely to contribute towards atomic development within the 
Community. 


ARTICLE 96 


The Member States shall abolish all restrictions based on nationality, 
placed upon the free access by nationals of any of the Member States to 
skilled employment in the nuclear field, subject to such limitations as may 
be imposed by the basic requirements of public order, public safety and 
health. 

After consulting the Assembly, the Council may, by the prescribed ma- 
jority and on the proposal of the Commission, which shall previously have 
taken the views of the Economic and Social Committee, issue directives as 
to the methods of application of the present Article. 


ARTICLE 97 


No restrictions based on nationality may be applied to individuals, cor- 
porations, or public or private bodies coming within the jurisdiction of a 
Member State and desiring to participate in the construction of an atomic 
plant, whether for research or production, inside the Community. 


ARTICLE 98 


The Member States shall take all necessary measures to facilitate the con- 
clusion of insurance contracts against atomic risks. 

Within a period of two years from the entry into force of the present 
Treaty the Council shall, after consulting the Assembly, adopt by the pre- 
scribed majority and on the proposal of the Commission, which shall pre- 
viously have requested the advice of the Economic and Social Committee, 
directives as to the methods of application of the present Article. 


ARTICLE 99 


The Committee may make any recommendations calculated to facilitate 
movements of capital designed to finance the types of production listed in 
Annex II to the present Treaty. 
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ARTICLE 100 


Each Member State undertakes to authorise, in the currency of the Mem- 
ber State in which the creditor or the beneficiary resides, payments neces- 
sitated by the exchange of goods, services or capital, and also transfers of 
capital and of wages to the extent to which the movement of goods, services, 
capital and persons is freed as between Member States in virtue of the 
present Treaty. 


CHAPTERIX 
External Relations 


ARTICLE 101 


Within the limits of the powers conferred upon it, the Community may 
enter into agreements or conventions with an outside State, an international 
organisation or a national of an outside State. 

Such agreements or conventions shall be negotiated by the Commission 
in accordance with directives given by the Council and shall be concluded 
by the Commission with the approval of the Council given by the pre- 
scribed majority vote. 

Nevertheless, agreements or conventions the implementation of which 
does not require action by the Council and can be carried out within the 
limits of the appropriate budget, shall be negotiated and concluded by the 
Commission, provided always that the Council is kept informed. 


ARTICLE 102 


Agreements or conventions concluded with an outside State, an interna- 
tional organisation or a national of an outside State to which, in addition 
to the Community, one or more Member States are parties may come into 
force only after all Member States concerned have notified the Commission 
that such agreements or conventions have become applicable under the 
terms of their respective national laws. 


ARTICLE 103 


Member States shall notify the Commission of any agreements or conven- 
tions they propose to enter into with an outside State, an international or- 
ganisation or a national of an outside State, so far as such agreements or 
conventions fall within the scope of the present Treaty. 

Should any proposed agreement or convention contain clauses likely t 
impede the application of the present Treaty, the Commission shall forward 
its comments to the State concerned within one month from the date on 
which it received such notification. 

The State in question may not conclude the proposed agreement or con- 
vention until it has overcome the objections of the Commission or complied 
with the pronouncement of the Court of Justice, which shall give an urgent 
decision at its request as to the compatibility of the proposed clauses with 
the provisions of the present Treaty. The State in question may bring it 
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petition before the Court of Justice at any time after it has received the 
comments of the Commission. 


ARTICLE 104 


No individual or firm concluding or renewing an agreement or conven- 
tion with an outside State, an international organisation or a national of an 
outside State, after the entry into force of the present Treaty, may invoke 
such agreement or convention to avoid complying with the obligations im- 
posed upon it by the present Treaty. 

Each Member State shall take all such measures as it considers necessary 
to give the Commission, at the latter’s request, full information regarding 
agreements or conventions concluded after the entry into force of the pres- 
ent Treaty, and falling within the scope of the latter, by any individuals or 
firms with an outside State, an international organisation or a national of 
an outside State. The only object for which the Commission may require 
this information shall be to verify that such agreements or conventions do 
not contain clauses likely to impede the application of the present Treaty. 

At the request of the Commission, the Court of Justice shall pronounce 
on the compatibility of such agreements or conventions with the provisions 
of the present Treaty. 


ARTICLE 105 


The provisions of the present Treaty may not be invoked to avoid the ex- 
ecution of agreements or conventions concluded, before its entry into force, 
by a Member State, an individual or a firm with an outside State, an inter- 
national organisation or a national of an outside State, if such agreements 
or conventions have been communicated to the Commission at latest within 
thirty days of the entry into force of the present Treaty. 

Nevertheless, an agreement or convention concluded during the period 
between the signature and the entry into force of the present Treaty, by an 
individual or firm with an outside State, an international organisation or 
a national of an outside State may not be invoked in opposition to the pres- 
ent Treaty if, in the opinion of the Court of Justice adjudicating at the 
request of the Commission, one of the motives of either of the parties in 
concluding such agreement or convention was to circumvent the provisions 
of the present Treaty. 


ARTICLE 106 


Member States which, before the entry into force of the present Treaty, 
shall have concluded agreements with outside States for co-operation in the 
field of atomic energy shall, in conjunction with the Commission, enter into 
the necessary negotiations with the outside States in question in order, so 
far as possible, to ensure the assumption by the Community of the rights 
and obligations arising out of such agreements. 

Any new agreement resulting from such negotiation shall require the 
consent of the Member State or States parties to the aforesaid agreements, 
and also the approval of the Council, voting by the prescribed majority. 
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PART III 
ORGANS 


CHAPTER I 


Organs of the Community 
SECTION I—THE ASSEMBLY 


[For Arts. 107-113 see Arts. 137-143 of the Economic Community 
Treaty above. ] 


ARTICLE 114 


If a motion of censure concerning the operations of the Commission is 
tabled in the Assembly, the latter may decide thereon, by an open vote, 
only after not less than three days have elapsed from the tabling of the 
motion. 

If the motion of censure is adopted by a two-thirds majority of the votes 
east, representing a majority of the members of the Assembly, the members 
of the Commission shall resign their office in a body. They shall continue 
to deal with current business until they shall have been replaced in ac- 
cordance with the provisions of Article 127. 


SECTION II—THE COUNCIL 
ARTICLE 115 


The Council shall carry out its functions and exercise its powers of 
decision under the conditions laid down in the present Treaty. 

It shall take all measures within the powers conferred upon it to co- 
ordinate the actions of Member States and the Community. 

[For Arts. 116-123 see Articles 146-152, 154 of the Economic Com- 
munity Treaty. |] 


SECTION III—THE COMMISSION 
ARTICLE 124 


With a view to ensuring the development of atomic energy within the 
Community, the Commission shall 

supervise the application of the provisions of the present Treaty and 
of measures adopted by the organs of the Community in virtue of the said 
Treaty ; 

put forward recomendations or opinions in regard to matters covered by 
the present Treaty, in cases where such recommendations or opinions are 
explicitly provided for in the said Treaty or where the Commission con- 
siders them to be necessary ; 

enjoy independent powers of decision and share in the preparation of 
Council and Assembly documents, under the conditions laid down in the 
present Treaty ; 
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exercise the powers conferred on it by the Council with a view to the 
execution of the regulations laid down by the latter. 
[For Art. 125 see Article 156 of the Economic Community Treaty. | 


ARTICLE 126 


1, The Commission shall be composed of five members, of different na- 
tionalities, selected for their general competence in regard to the special 
purposes of the present Treaty and of unquestioned impartiality. 

The number of members of the Commission may be altered by a un- 
animous vote of the Council. 

Members of the Commission must be nationals of Member States. 

[Remaining provisions of Article 126 are the same as those in Article 

| 157 of the Economic Community Treaty, with the exception of reference 
| to Article 129 of the present Treaty instead of Article 160 of the Economie 
Community Treaty. ] 
[For Art. 127 see Article 158 ibid. 
[Article 128 same as Article 159, ibid., except for reference to Article 
:' 129 of present Treaty instead of Article 160 ibid.] 
[For Art. 129 see Article 160 of the Economic Community Treaty. | 


ARTICLE 130 


The Chairman and the Vice-Chairman of the Commission shall be ap- 
pointed from among members of the latter, for two years, following the 
same procedure as that laid down for the appointment of members of the 


f Commission. They shall be re-eligible. 

Except in the case of a complete change of membership, the appoint- 
" ment shall be made after consultation with the Commission. 

In case of the resignation or death of the Chairman or Vice-Chairman, 
" he shall be replaced for the remainder of his term of office, according to 


the procedure laid down in the first paragraph of the present Article. 
[For Art. 131 see Article 162 of the Economic Community Treaty. |] 


ARTICLE 132 


Decisions of the Commission shall be taken by a majority of the number 


re of members provided for in Article 126. 

No session of the Commission shall be valid in the absence of the quorum 
id laid down in its Rules of Procedure. 
id 


ARTICLE 133 


vy The Council may, by a unanimous vote, agree to the appointment, by 
re the Government of a Member State, of an accredited representative to 
n- be responsible for ensuring permanent liaison with the Commission. 

of ARTICLE 134 

he 


1. There shall be set up, attached to the Commission, a Scientific and 
Technical Committee, with consultative status. 
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The Committee must be consulted in all cases laid down in the present 
Treaty and may be consulted in other cases, should the Commission con- 
sider it desirable. 

2. The Committee shall be composed of twenty members appointed by the 
Council after consultation with the Commission. 

Members of the Committee shall be appointed in their personal capacity 
for a term of five years and shall be eligible for reappointment. They 
may not be bound by any overriding mandate. 

The Scientific and Technical Committee shall each year elect its Chair- 
man and officers from among its own members. 


ARTICLE 135 


The Commission may hold any consultations and set up any study com- 
mittees necessary to the discharge of its mission. 


SECTION IV—-THE COURT OF JUSTICE 


[For Art. 136 see Article 164 of the Economic Community Treaty. ] 

[Article 137 same as Article 165 ibid., with substitution of references 
in 3rd paragraph to Article 150 of present Treaty, and in 4th paragraph to 
Article 139 of present Treaty. ] 

[Article 138 same as Article 166 ibid., with substitution of references in 
2nd paragraph to Article 136 of present Treaty, and in 3rd paragraph 
to Article 139 of present Treaty. |] 

[For Arts. 139-143, see Articles 167-171 of the Economic Community 
Treaty. | 


ARTICLE 144 


The Court of Justice shall have powers of full jurisdiction in respect of: 

(a) Appeals brought under Article 12, with a view to the determina- 
tion of suitable conditions for the granting of licences or sub-licences by 
the Commission ; 

(b) Appeals brought by individuals or firms against penalties imposed 
on them by the Commission under Article 83. 


ARTICLE 145 


If the Commission considers that an individual or firm has committed a 
violation of the present Treaty in respect of which the provisions of Article 
83 are not applicable, it shall invite the Member State to which such in- 
dividual or firm belongs to impose penalities in respect of such violations 
under its national laws. 

If the Member State concerned does not comply with this invitation 
within the period laid down by the Commission, the latter may submit the 
ease to the Court of Justice with a view to establishing that such violation 
has been committed by the individual or firm in question. 
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[For Arts. 146-148 see Articles 173-175 of the Economic Community 
Treaty. | 

[Article 149 the same as Article 176 ibid., with substitution of reference 
in 2nd paragraph to Article 188 of the present treaty. ] 

[For Art. 150 see Article 177 of the Economic Community Treaty. ] 


ARTICLE 15] 


The Court of Justice shall be competent to hear cases relating to com- 
pensation for damage as provided for in the second paragraph of Article 
188. 

[For Arts. 152-155 see Articles 179, 181-183 ibid. | 

[Article 156 the same as Article 184 ibid., with substitution of reference 
to Article 146 of present Treaty. 


ARTICLE 157 


Except where otherwise provided in the present Treaty, appeals lodged 
with the Court of Justice shall not have any staying effect. Neverthe- 
less, if it considers that cireumstances so require, the Court of Justice may 
order the suspension of the execution of the decision in issue. 


ARTICLE 158 


In any cases submitted to it, the Court of Justice may order such tem- 
porary measures as it May consider necessary. 


ARTICLE 159 


The judgments of the Court of Justice shall have executory force under 
the conditions laid down in Article 164. 
[For Art. 160 see Article 188 of the Economic Community Treaty. |] 


CHAPTER I 
Provisions Common to Several Institutions 
[For Arts. 161-163 see Articles 189-191 of the Economic Community 
Treaty. ] 
[Article 164 the same as Article 192 ibid., with omission of first para- 
graph of the latter.] 


CHAPTER III 


The Economic and Social Committee 
ARTICLE 165 


An Economie and Social Committee shall be set up with advisory funce- 
tions. 

The Committee shall consist of representatives of the different branches of 
economic and social life. 
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[For Arts. 166-168 see Articles 194-196 of the Economic Community 
Treaty. | 


ARTICLE 169 


The Committee may be subdivided into specialised sections. These sec- 
tions shall operate within the framework of the general powers conferred 
upon the Committee. The specialised sections may not be consulted in- 
dependently of the Committee. 

There may also be set up within the Committee sub-committees for the 
purpose of drawing up draft opinions on specific matters or in specific 
fields for submission to the Committee. 

The rules of procedure shall determine the methods of appointing 
specialised sections and sub-committees and the competence conferred upon 
them. 

[For Art. 170 see Article 198 of the Economic Community Treaty. ] 


PART IV. FINANCIAL PROVISIONS 
ARTICLE 171 


1. Estimates must be drawn up for each financial year for all receipts 
and expenditures of the Community, apart from those of the Agency and 
Joint Enterprises, and must appear either in the operational budget or 
in the research and investment budget. 

The receipts and expenditures of each budget must be balanced. 

2. Estimates of the receipts and expenditures of the Agency, which will 
operate in accordance with commercial rules, shall appear in a separate 
statement. 

The conditions governing the estimation, implemetation and verification 
of these receipts and expenditures shall be determined, with due regard 
for the statutes of the Agency, by the financial regulations provided for in 
Article 183. 

3. The estimates of receipts and expenditures, together with the trading 
accounts and balance-sheets of Joint Enterprises for each financial year, 
shall be communicated to the Commission, the Council and the Assembly, 
as laid down in the statutes of those Enterprises. 


ARTICLE 172 


1. The receipts of the operational budget, apart from current revenue 
from other sources, shall comprise the financial contributions of Member 
States, fixed on the following proportionate scale: 
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2. The receipts of the research and investment budget, apart from any 
funds which may be received from other sources, shall comprise the finan- 
cial contributions of Member States, fixed on the following proportionate 
scale : 


9.9 
23 


3. The proportionate scales may be changed by a unanimous decision of 
the Council. 

4. Loans for the financing of resarch or investment shall be contracted 
on terms settled by the Council voting as prescribed in Article 177, para- 
graph 5. 

The Community may raise loans on the capital market of a Member 
State under the legal regulations applying to domestic loans or, in a 
Member State where such regulations do not exist, if the Member State and 
the Commission after mutual consultation agree upon the loan envisaged 
by the Commission. 

The consent of the competent authorities in the Member State may not 
be refused unless serious disturbances in its capital market are to be feared. 


ARTICLE 173 


The financial contributions of Member States under Article 172 may be 
replaced, wholly or partly, by the yield of taxes collected by the Com- 
munity in Member States. 

To this end, the Commission shall submit to the Council proposals 
concerning the assessment of the tax, the method of fixing the rate, and 
the procedure for collection. 

The Council may by a unanimous decision, taken after consulting the 
Assembly on the above proposals, draw up provisions which it would 
recommend Member States to adopt in accordance with their respective 
constitutional regulations. 


ARTICLE 174 


1, The expenditure appearing in the operational budget shall comprise: 
(a) administrative expenses; and 
(b) expenses connected with security control and health protection. 
2. The expenditure appearing in the research and investment budget 
shall comprise: 
(a) expenditure incurred in the implementation of the Community’s 
research programme; 
(b) any participation in the capital of the Agency and its investment 
expenditure ; 
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bo 


(ce) expenditure involved in the equipment of teaching establishments ; 
and 

(d) any participation in Joint Enterprises and certain joint opera- 

tions. 


ARTICLE 175 


The expenditure entered in the operational budget shall be authorised 
for the duration of one financial year, unless any provisions to the contrary 
are contained in the regulations adopted under Article 183. 

Subject to the conditions to be laid down in application of Article 183, 
any funds, other than those earmarked for staff costs, which are unex- 
pended at the end of the financial year may be carried over, but not beyond 
the end of the following financial year. 

Appropriations for running expenses shall be set out under different 
heads, according to type or purpose and subdivided, as far as necessary, 
in accordance with the regulations adopted under Article 183 

There shall be separate sections of the budget for expenditure in con- 
nection with the Assembly, the Council, the Commission and the Court 
of Justice, apart from the entry of certain joint expenses under a special 
head. 


ARTICLE 176 


1. Appropriations for research and investment, within the limits set by 
the agreed programmes or by decisions on expenditure, which under the 
present Treaty require the Council’s unanimity, shall comprise: 

(a) budget appropriations for a special sector forming a separate 
unit and a coherent whole; 

(b) budget authorisations representing the maximum sum payable 
each year for covering commitments contracted under paragraph 
(a). 

2. The bill-book of appropriations and authorisations shall be annexed t 
the corresponding draft budget proposed by the Commission. 

3. Appropriations for research and investment shall be set out under 
different heads according to type or purpose of the expenditure and sub- 
divided, as far as necessary, in accordance with the regulations adopted 
under Article 183. 

4. Unexpended budget authorisations shall be carried over to the follow- 
ing financial year by a decision of the Commission, unless the Council de- 
cides otherwise. 

ARTICLE 177 


1. The financial year shall run from 1 January to 31 December inclusive. 

2. Each of the institutions of the Community shall draw up provisional 
estimates of its administrative expenses. The Commission shall combine 
these estimates in a preliminary draft operational budget; to this it will 
attach its comments, which may include divergent estimates. It shall also 
draw up the preliminary draft of the research and investment budget. 

Preliminary draft budgets must be laid before the Council by the Com- 
mission not later than 30 September of the year preceding the implementa- 
tion of the budget. 
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The Council shall consult the Commission and, when appropriate, other 
institutions concerned, if it intends to depart from the preliminary drafts 
submitted. 

3. The Council, voting with the prescribed majority, shall establish the 
draft budgets and shall then forward them to the Assembly. 

The Assembly must have the draft budgets laid before it not later than 
31 October of the year preceding their implementation. 

The Assembly shall be entitled to propose to the Council changes in the 
draft budgets. 

4. If, one month after receiving the draft budgets, the Assembly has 
either stated its approval or has failed to forward its comments to the 
Council, the draft budgets shall be considered as finally adopted. 

If, within this period, the Assembly has proposed certain changes, the 
draft budgets, thus amended, shall be forwarded to the Council. The 
Council shall then discuss them with the Commission and, when appropri- 
ate, with the other institutions concerned, and shall finally approve the 
budgets by the prescribed majority vote, within the limits set by agreed 
programmes or by decisions on expenditure, which under the present Treaty 
require the Council’s unanimity. 

5. For the approval of the research and investment budget the votes of 
Members of the Council shall be weighted as follows: 


30 
30 
23 
1 
Netherlands .......... 7 


Decisions shall be valid if supported by at least 67 votes. 


ARTICLE 178 


If, at the beginning of the financial year, the operational budget has not 
yet been approved, expenditure may be made on a monthly basis per sec- 
tion or other division, according to the provisions of the regulations adopted 
under Article 183, up to one-twelfth of the budget appropriations for the 
preceding financial year; but the amount thus made available to the Com- 
mission shall not exceed one-twelfth of the total appropriations shown in 
the draft of the budget in course of preparation. 

If, at the beginning of the financial year, the research and investment 
budget has not yet been approved, expenditure may be made on a monthly 
basis per section or other division, according to the provisions of the regu- 
lations adopted under Article 183, up to one-twelfth of the appropriations 
corresponding to the annual estimates entered in the bill-book for budget 
authorisations previously approved. 

The Council may, by decision of a prescribed majority and subject to the 
other conditions stipulated in paragraphs 1 and 2, authorise expenditure 
over and above one-twelfth, within the limits set by the agreed programmes 
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or by decisions on expenditure, whica under the present Treaty require the 
Council’s unanimity. 

Member States shall pay every month, on a provisional basis and in ac- 
cordance with the proportional scale adopted for the previous financial 
year, the amounts necessary to ensure implementation of the present 
Article. 

[Articles 179 and 180 are the same as Articles 205 and 206 of the Eco- 
nomic Community Treaty, except that the former deal with budgets in the 
plural, and Article 179 refers to Article 183 of the present Treaty. ] 


ARTICLE 181 


The budgets and statement mentioned in paragraphs 1 and 2 of Article 
171 shall be drawn up in the accounting units fixed in accordance with the 
provisions of the financial regulations adopted under Article 183. 

The financial contributions mentioned in Article 172 shall be made avail- 
able to the Community by Member States in their own currency. 

The available balances of these contributions shall be deposited with the 
Treasuries of Member States or with organizations designated by them. 
The value of funds, whilst on deposit, shall remain at the parity rate in 
force at the time of deposit in relation to the accounting unit mentioned 
in paragraph 1. 

These funds may be invested under conditions to be decided by agree- 
ments concluded between the Commission and the Member State concerned. 


ARTICLE 182 


1. The Commission may, provided it notifies the competent authorities of 
the Member States concerned, transfer its holdings in the currency of any 
one Member State into the currency of another Member State, if this is 
necessary in order to enable such funds to be used for the purposes for 
which they are intended by the present Treaty. The Commission shall, 
however, refrain as far as possible from making such transfers if it pos- 
sesses liquid or realisable funds in the currencies it needs. 

2. The Commission shall communicate with each Member State through 
the authority designated by the State. For financial operations, it shall 
use the services of the bank of issue of the Member State concerned, or of 
some other financial institution approved by that State. 

3. As regards expenditure to be made by the Community in currencies 
of countries outside the Community, the Commission shall submit to the 
Council, before the budgets are finally approved, a programme showing the 
receipts and expenditures to be effected in the different currencies. 

This programme shall be approved by a prescribed majority decision of 
the Council. It may be amended in the course of the financial year by the 
same procedure. 

4. Funds in currencies of countries outside the Community, when re- 
quired in order to meet items of expenditure appearing in the programme 
mentioned in paragraph 3, shall be handed over to the Commission by Mem- 
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ber States according to the proportionate scales laid down in Article 172. 
The same scales shall be applied for the allocation to Member States of 
currencies of outside countries collected by the Commission. 

5. The Commission may dispose freely of funds in the currencies of coun- 
tries outside the Community obtained by loans raised in those countries. 

6. The exchange arrangements set out in the foregoing paragraphs may 
be made wholly or partly applicable to the Agency and to Joint Enterprises 
and may, if necessary, be adapted to their operational needs by unanimous 
decision of the Council, taken on a proposal by the Commission. 

[For Art. 183 see Article 209 of the Economie Community Treaty. | 


PART V. GENERAL PROVISIONS 


|For Arts. 184-191 see Articles 210-213, 215-218 of the Economie Com- 
munity Treaty. ] 


ARTICLE 192 


Member States shall take all general or special measures necessary to 
secure execution of the obligations arising out of the present Treaty or re- 
sulting from instruments enacted by the Community’s institutions. They 
shall help the Community in the fulfilment of its mission. 

They shall abstain from any measures likely to jeopardise achievement 
of the aims of the present Treaty. 

[For Art. 193 see Article 219 of the Economic Community Treaty. | 


ARTICLE 194 


1. The members of the Community’s institutions, members of committees, 
officials and agents of the Community, and any other persons whose func- 
tions or whose public or private relations with the institutions or organs of 
the Community or with Joint Enterprises, make it necessary for them to 
take or receive communication of facts, information, knowledge, documents 
or matters kept secret under provisions adopted by a Member State or by 
an institution of the Community, shall be required, even after termination 
of those functions or relations, to keep them secret from any unauthorised 
person and from the public. 

Each Member State shall regard any breach of this obligation as a vio- 
lation of its protected secrets, falling, as regard both substance and juris- 
diction, under the provisions of its own laws applying to attacks on the se- 
curity of the State or to the divulging of professional secrets. It shall 
proceed against every person guilty of such a violation within its jurisdic- 
tion at the request of any Member State concerned or of the Commission. 

2. Each Member State shall communicate to the Commission all provi- 
sions regulating in its territories the classification and secrecy of informa- 
tion, knowledge, documents or matters relating to the field of application 
of the present Treaty. 

The Commission shall ensure that these provisions are made known to 
the other Member States. 
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Each Member State shall take all appropriate steps to facilitate the grad- 
ual establishment of the fullest and most uniform possible system of pro- 
tection for official secrets. The Commission may issue any recommenda- 
tions to this end after consulting with the Member States concerned. 

3. The institutions of the Community and their organs, and also Joint 
Enterprises, must apply the provisions regarding the protection of official 
secrets which are in force in the territory in which each of them is situated. 

4. Any authorisation to receive communication of facts, information, 
documents or matters relating to the field of application of the present 
Treaty and classified as official secrets, granted either by an institution of 
the Community or by a Member State to a person operating within the field 
of application of the present Treaty shall be recognised by every other in- 
stitution and every other Member State. 

5. The provisions of the present article shall not prevent the application 
of special provisions resulting from agreements concluded between a Mem- 
ber State and an outside State or an international organisation. 


ARTICLE 195 


The institutions of the Community, the Agency and Joint Enterprises 
must, in the application of the present Treaty, respect conditions imposed 
with regard to access to mineral ores, raw materials, and special fissionable 
materials, by national regulations enacted for reasons of public order 
or public health. 


ARTICLE 196 


For the purposes of the present Treaty and in the absence of conflicting 
provisions therein: 

(a) the term ‘‘individual’’ shall denote any physical person all or some 
of whose activities in the territories of Member States come within the 
sphere defined in the corresponding section of the Treaty; 

(b) the term ‘‘firm’’ shall denote any enterprise or body all or some of 
whose activities are exercised under the same conditions, whatever may be 
its public or private legal status. 


ARTICLE 197 


For the purposes of the present Treaty: 

1. The term ‘‘special fissionable materials’’ shall denote plutonium 2339, 
uranium 233, uranium enriched with uranium 235 or 233; any product 
containing one or more of the above isotopes and such other fissionable 
materials as shall be defined by the Council, voting by the prescribed 
majority on a proposal of the Commission; the term ‘‘special fissionable 
materials’’ shall not, however, apply to raw materials. 

2. The term ‘‘uranium enriched with uranium 235 or 233’’ shall denote 
uranium containing either uranium 235 or uranium 233, or both these iso- 
topes, in such quantity that the ratio between the sum of these two isotopes 
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and isotope 238 exceeds the ratio between isotope 235 and isotope 238 in 
natural uranium. 

3. The term ‘‘raw materials’’ shall denote uranium containing the mix- 
ture of isotopes found in nature, uranium whose content of uranium 235 is 
below the normal, thorium, all the materials mentioned above in the form 
of metal, alloys, chemical compounds or concentrates, any other material 
containing one or more of the above-mentioned substances at degrees of 
concentration determined by the Council, voting by the prescribed majority 
on a proposal of the Commission. 

4. The term ‘‘mineral ores’’ shall denote any ore containing, in degrees 
of average concentration determined by the Council, voting by the pre- 
scribed majority on a proposal of the Commission, substances from which 
the raw materials as defined above can be obtained by appropriate chemical 
and physical treatment. 


ARTICLE 198 


In the absence of contrary provisions, the stipulations of the present 
Treaty shall apply to the European territories of Member States, and to 
non-European territories within their jurisdiction. 

They shall apply also to European territories for whose foreign relations 
a Member State is responsible. 

[For Arts. 199-202 see Articles 229-231, 233 of the Economic Community 
Treaty. ] 


ARTICLE 203 


If action by the Community appears necessary in the pursuit of one of 
the purposes of the Community, in cases where the present Treaty has not 
provided for the powers required for this purpose, the Council, voting 
unanimously on a proposal by the Commission, and after consultation with 
the Assembly, shall take the appropriate steps. 

[For Arts. 204 and 205 see Articles 236 and 237 of the Economie Com- 
munity Treaty. ] 

[Article 206 is the same as Article 238, with substitution of reference to 
Article 204 of the present treaty. ] 

[For Arts. 207 and 208 see Articles 239 and 240 of the Economic Com- 
munity Treaty. ] 


PART VI. PROVISIONS TO COVER THE INITIAL PERIOD 


SECTION I—ESTABLISHMENT OF THE INSTITUTIONS OF THE COMMUNITY 


[For Arts. 209-212 see Articles 241-244 of the Economic Community 
Treaty. ] 


ARTICLE 213 


The Commission shall enter upon its duties and assume the responsi- 
bilities entrusted to it by the present Treaty as soon as its members are 
appointed. 
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Immediately on entering upon its duties, the Commission shall undertake 
the studies and establish the contacts with Member States, firms, workers 
and consumers which are necessary for obtaining an over-all view of the 
position of nuclear industries in the Community. 

The Commission shall report on the subject to the Assembly within six 
months. 

[Article 214 is the same as Article 246 of the Economic Community 
Treaty, except that the former refers to budgets in the plural and, in para- 
graph 3, to Article 186 of the present treaty. | 


SECTION II——-PRELIMINARY PROVISIONS FOR IMPLEMENTING THE TREATY 


ARTICLE 215 


1. The initial research and teaching programme which appears as Annex 
V * of the present Treaty and on which not more than 215 million E.P.U 
accounting units may be spent, unless the Council unanimously decide 
otherwise, must be carried out within five years of the entry into force of 
the Treaty. 

2. The breakdown of expenditure on the implementation of this pro- 
gramme is shown under major items in Annex V, as an indication. 

The Council, voting by the prescribed majority on the proposal of the 
Commission, may amend this programme. 


ARTICLE 216 


The Commission’s proposals concerning the way in which the institution 
at university level referred to in Article 9 shall operate, shall be trans- 
mitted to the Council within one year of the entry into force of the Treaty 


ARTICLE 217 


The security regulations provided for in Article 24 relating to the differ- 
ent classifications of secret information applicable to the disclosure of in- 
formation, shall be drawn up by the Council within six months of the entry 
into force of the Treaty. 


ARTICLE 218 


The basic standards shall be determined in accordance with the provisions 
of Article 31 within one year of the entry into force of the Treaty. 


ARTICLE 219 


The laws and regulations for the purpose of safeguarding the health of 
workers and of the rest of the population in the territories of Member States 
against the dangers resulting from ionising radiation shall, in conformity 
with Article 33, be communicated by the said States to the Commission 
within three months of the entry into force of the Treaty. 


* Not printed here. 
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ARTICLE 220 


The Commission’s proposals for the Agency’s Statutes, referred to in 
Article 54, shall be transmitted to the Council within three months of the 
entry into force of the Treaty. 


SECTION III—TRANSITIONAL PROVISIONS 
ARTICLE 221 


The provisions of Articles 14 to 23 inclusive and of Articles 25 to 28 in- 
elusive shall apply to patents, provisionally protected claims and registered 
models, and also to applications for patents and registered models filed be- 
fore the entry into force of the Treaty, under the following conditions: 

1. In applying the time-limit provided for in Article 17, paragraph 2, 
account must be taken, in favour of the owner, of the new situation arising 
from the entry into force of the Treaty. 

2. With regard to the communication of a non-secret invention, if either 
or both of the periods of three months and eighteen months allowed under 
Article 16 have expired at the date when the Treaty enters into force, a 
further period of six months shall begin to run from that date. 

If these periods, or one of them, are unexpired at that date, they shall 
be extended for six months as from the date of their normal expiration. 

3. The same provisions shall apply in regard to the disclosure of a secret 
invention, under the terms of Articles 16 and 25, paragraph 1, except that 
in such cases the new period, or the extension of a current period, shall be 
deemed to begin on the date of the entry into force of the security regula- 
tions referred to in Article 24. 


ARTICLE 222 


During the period between the date of the entry into force of the Treaty 
and the date, to be fixed by the Commission, when the Agency assumes its 
functions, agreements and conventions for the supply of ores, raw materials, 
or special fissionable materials shall not be concluded or renewed without 
the prior approval of the Commission. 

The Commission shall not approve the conclusion or renewal of agree- 
ments and conventions which it considers likely to interfere with the im- 
plementation of the present Treaty. It may, in particular, make its ap- 
proval conditional upon the inclusion of clauses in these agreements and 
conventions enabling the Agency to become a party to their implementation. 


ARTICLE 223 


Notwithstanding the provisions of Article 60, and in order to take ac- 
count of work and studies already in progress, supplies for reactors in the 
territory of a Member State which may become critical before the expiry 
of a period of seven years as from the date of the entry into force of the 
Treaty, shall be granted priority for a maximum period of ten years as 
from that date in regard both to ores and raw materials originating in the 
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territory of that State and to raw materials or special fissionable materials 
forming the subject of a bilateral agreement concluded before the entry 
into force of the Treaty and communicated to the Commission in accord- 
ance with the provisions of Article 105. 

The same priority shall be granted during the same period of ten years 
in regard to supplies for all isotope separation factories, whether or not 
Joint Enterprises, which begin to operate in the territory of a Member State 
within seven years of the entry into force of the Treaty. 

The Agency shali conclude corresponding contracts after the Commission 
has verified that the conditions for granting the priority right are fulfilled. 


For Final Provisions and signatures see the Economie Community 


Treaty. | 


CONVENTION RELATING TO CERTAIN INSTITUTIONS COMMON 
TO THE EUROPEAN COMMUNITIES 


His Masesty THE KiNG oF THE BELGIANS, THE PRESIDENT OF THE FRENCH 
REPUBLIC, THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY, THE 
PRESIDENT OF THE ITALIAN Repusiic, Her Roya HIGHNEsS THE GRAND 
DucuHess or LuxemBourG, Her MaJesty THE QUEEN OF THE NETHERLANDS, 


Anxious to avoid a multiplicity of institutions for discharging similar 
functions within the European Communities they have set up, 

Have Decwep to create for these Communities certain single institutions 
and for this purpose have appointed as their Plenipotentiaries : 


[Here follow names of plenipotentiaries as listed above, p. 866. | 


Who, after having exchanged their full powers, found in good and due 
form, 


Have AGREED upon the following provisions: 


Part I—Tue ASSEMBLY 
ARTICLE 1 


The powers and competence which the Treaty establishing the European 
Economic Community on the one hand, and the Treaty establishing the 
European Atomic Energy Community on the other, confer upon the As- 
sembly shall be exercised, under the conditions respectively laid down in 
those Treaties, by a single Assembly composed and appointed as provided 
for both in Article 138 of the Treaty establishing the European Economic 
Community and in Article 108 of the Treaty establishing the European 
Atomic Energy Community. 


ARTICLE 2 


1. From the time of its entry upon its duties, the single Assembly re- 
ferred to in the foregoing Article shall replace the Common Assembly pro- 
vided for in Article 21 of the Treaty establishing the European Coal and 
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Steel Community.* It shall exercise the powers and competence devolv- 
ing upon the Common Assembly under that Treaty, in conformity with the 
provisions thereof. 

2. To this end, Article 21 of the Treaty establishing the European Coal 
and Steel Community shall, from the date of the entry upon its duties of 
the single Assembly mentioned in the foregoing Article, be abrogated and 
replaced by the following provisions: 


ARTICLE 21 


1. The Assembly shall consist of delegates whom the parliaments 
shall be called upon to appoint from among their own membership 
according to the procedure determined by each Member State. 

2. The number of delegates is fixed as follows: 


Belgium 
France 
Germany 
Italy 
Luxembourg 
Netherlands 


3. The Assembly shall draw up plans for election by direct universal 
suffrage according to a uniform procedure in all the Member States. 

The Council, voting unanimously, shall draw up the provisions of 
which it shall recommend the adoption by Member States in conform- 
ity with their respective constitutional rules. 


Part II—Tue Court or JustTIcE 


ARTICLE 3 


The powers conferred upon the Court of Justice by the Treaty establish- 
ing the European Economic Community, on the one hand, and the Treaty 
establishing the European Atomic Energy Community, on the other, shall 
be exercised, under the conditions respectively laid down in these Treaties, 
by the single Court of Justice composed and appointed as provided for both 
in Articles 165 to 167 (inclusive) of the Treaty establishing the European 
Economie Community and in Articles 137 to 139 (inclusive) of the Treaty 
establishing the European Atomic Energy Community. 


ARTICLE 4 


1. From the time of its entry upon its duties, the single Court of Justice 
mentioned in the foregoing Article shall replace the Court provided for in 
Article 32 of the Treaty establishing the European Coal and Steel Commu- 
nity. It shall exercise the powers conferred upon that Court by the said 
Treaty, in conformity with the provisions thereof. 

The President of the single Court of Justice referred to in the foregoing 
Article shall exercise the powers conferred by the Treaty establishing the 


* Printed in 46 A.J.L.L. Supp. 107 at 114-115 (1952). 
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vided for in that Treaty. 


2. To this end, on the date of the entry upon its duties of the single Court 


of Justice referred to in the foregoing Article, 


Community * shall be abrogated and replaced by the following provisions: 


* Loc. cit. at 117. 


(a) Article 32 of the Treaty establishing the European Coal and Steel 


ARTICLE 32 


The Court shall consist of seven judges. 
The Court shall sit in plenary session. Nevertheless, it may set up 
within itself divisions, each composed of three or five judges, either 
for the purpose of conducting preliminary examinations or for the 
purpose of deciding certain categories of cases under conditions to be 
laid down in special regulations. 

The Court shall, however, always sit in plenary session to hear cases 
submitted to it by a Member State or by one of the organs of the Com- 
munity, or to deal with interlocutory questions submitted to it under 
Article 41. 

Should the Court so request, the Council may, by a unanimous vote, 
increase the number of judges and make the consequent amendments 
to the second and third paragraphs of the present Article, and to the 
second paragraph of Article 32ter. 


ARTICLE 32 (a) 


The Court shall have the assistance of two advocates-general. 

The function of the advocate-general shall be to present publicly 
and with complete impartiality and independence oral reasoned ar- 
guments on the cases submitted to the Court, in order to assist the 
latter in the performance of its duties as defined in Article 31. 

Should the Court so request, the Council may, by a unanimous vote, 
increase the number of advocates-general and make the consequent 
amendments to the third paragraph of Article 32ter. 


ARTICLE 32 (b) 


The judges and the advocates-general shall be chosen from among 
persons of unquestioned impartiality who fulfil the conditions required 
in their respective countries for the holding of the highest legal offices 
or who are legal experts of wide repute. They shall be appointed for 
— of six years by agreement between the governments of Member 

tates. 

A proportion of the judges shall retire every three years, three and 
four judges respectively retiring alternately. The three judges whose 
terms of office expire at the end of the first three-year period shall be 
chosen by lot. 

A proportion of the advocates-general shall retire every three years. 
The advocate-general whose term of office expires at the end of the 
first three-year period shall be chosen by lot. 

The retiring judges and advocates-general shall be eligible for re- 
appointment. 

The judges shall elect the President of the Court from among their 
own number for a period of three years. The President shall be eli- 
gible for reappointment. 
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ARTICLE 32 (c) 


The Court of Justice nominates its clerk and lays down the relevant 
statutes. 


(b) The provisions of the Protocol in the Code of the Court of Justice 
annexed to the Treaty establishing the European Coal and Steel Commu- 
nity shall be abrogated so far as they are contrary to Articles 32 to 32 (c) 
inclusive of that Treaty. 


Part III—Tue Economic anp Sociat CoMMITTEE 
ARTICLE 5 


1. The functions entrusted to the Economic and Social Committee by the 
Treaty establishing the European Economic Community, on the one hand, 
and the Treaty establishing the European Atomic Energy Community, on 
the other, shall be exercised, under the conditions respectively laid down 
in those Treaties, by a single Economic and Social Committee composed and 
appointed as provided for both in Article 194 of the Treaty establishing 
the European Economic Community and in Article 166 of the Treaty es- 
tablishing the European Atomic Energy Community. 

2. The single Economic and Social Committee referred to in the fore- 
going paragraph shall comprise a specialized section, and may comprise 
competent sub-committees in fields or for questions covered by the Treaty 
establishing the European Atomic Energy Community. 

3. The provisions of Articles 193 and 197 of the Treaty establishing the 
European Economic Community shall apply to the single Economie and 
Social Committee mentioned in paragraph 1 of the present Article. 


Part IV—TuHE FINANCING OF THESE INSTITUTIONS 


ARTICLE 6 


The operational! expenses of the single Assembly, the single Court of Jus- 
tice and the single Economic and Social Committee shall be divided equally 
between the Communities concerned. 


The methods of applying the present Article shall be determined by 
agreement between the competent authorities of each Community. 


FINAL PROVISIONS 


ARTICLE 7 


The present Convention shall be ratified by the High Contracting Parties 
in conformity with their respective constitutional rules. The instruments 
of ratification shall be deposited with the Government of the Italian Re- 
public. 

The present convention shall enter into force on the date on which the 
Treaty establishing the European Economic Community and the Treaty 
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establishing the European Atomic Energy Community shall have come 
into force. 


ARTICLE 8 


The present Convention, drawn up in a single copy, in German, French, 
Italian and Dutch, all four texts being equally authentic, shall be deposited 
in the archives of the Government of the Italian Republic, which shall 
transmit a certified true copy to each of the Governments of the other sig- 


natory States. 


In Farrnp Wuenreor, the undersigned Plenipotentiaries have placed their 
signatures at the end of the present Convention. 


Done at Rome, on the twenty-fifth day of March in the year one thousand 


nine hundred and fifty-seven. 
[For signatures, see page 937 above.] 
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